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Restorative Justice Works

(but not in Scotland, yet)
David Mackie brings a Sheriff's perspective
THESE ARE the personal observations of a small town
Sheriff who has arrived at the subject of restorative justice as
an interested practitioner and perpetual student in the field of
criminal justice. I have often said, when asked about restorative
justice, that I’m all for it without really understanding the
potential range and complexity of the concept.
A visit to New Zealand in 2011 with my wife, also a Sheriff,
and a day spent at the Porirua District Court observing the
Youth Court in action opened our eyes to the way in which that
country had embraced the concept of restorative justice and,
in particular, the use of the Family Group Conference (FGC) in
relation to youth justice. We did not see a FGC in action but we
saw the product of such a process in the form of young persons
appearing in Court for reviews of the community based orders
which reflected the discussion and agreement reached at the
FGC, approved by the Court and translated into a court order.
It was illuminating to learn that the concept of the Family
Group Conference could be traced to the Scottish Children’s
Hearing system, much admired and respected in New Zealand.
I came home to Scotland wondering why we did not do
restorative justice in this country only to discover that in fact
we have been doing it or, to be precise, the police have been
doing it for years as a diversion from prosecution. Sacro have
been promoting restorative justice and practising it for some
time; so it does exist in Scotland but on a small scale and with
limited application. At the time of writing I have little sense
or knowledge of the extent to which FGCs are currently used
within the Children’s Hearing system.
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On that visit to New Zealand we learned that serious
consideration was being given to trialling restorative justice in
the adult criminal justice system. That country’s Sentencing Act
2002 contained a number of provisions that explicitly endorsed
restorative justice principles and allowed such principles to be
reflected in sentencing to a much greater extent than before
(McElrea FWM, 2002).
I have since learnt, and am ashamed of my ignorance
hitherto in relation to the system of a near neighbour, that in
Northern Ireland, by virtue of the Justice (Northern Ireland) Act
2002 the Court is obliged to offer the opportunity of restorative
justice in certain cases involving youth offenders. This takes
the form of a youth conference which must be attended by a
youth conference co-ordinator, the child, a police officer and
an appropriate adult (s.57). The key provision, having regard
to the restorative justice aspect, is that among those entitled
to participate is the victim. The youth conference may be not
just one but a series of meetings to consider the formation of
a youth conference plan requiring the child to do one or more
of a number of possible requirements including apologising to
the victim of the offence (s.57). It may be offered as a diversion
from prosecution but in the case of a child who has been found
guilty of an offence by or before the court, then the court must
refer the case of that child to a youth conference co-ordinator
(s.59).
The point of interest is that in the two countries mentioned,
a restorative approach has been adopted and embedded in the
criminal justice system. It has been rendered normal.
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There is good reason for this in that there exists a
considerable body of evidence that restorative justice produces
good results. Policy makers and funders of charities always
focus on the outcomes and cost benefit and, on these blunt
measures, they can find satisfaction, for it has been shown
that levels of recidivism drop amongst most if not all of those
offenders who have experienced restorative justice (Sherman
and Strang, 2007). It reduces the cost of criminal justice
particularly when used as a diversion from prosecution. More
importantly though, it has been shown that restorative justice
is effective in reducing the post traumatic stress symptoms
of victims, provides both victims and offenders with more
satisfaction with the criminal justice system and reduces the
victim’s desire for revenge against the offender (Sherman
and Strang, 2007). The evaluation of three restorative justice
schemes in England and Wales led to a proposition that beyond
the potential of restorative justice bringing about reductions in
reoffending, there is a case for viewing it as an opportunity to
facilitate a desire, or consolidate a decision, to desist (Robinson
and Shapland, 2008).

it has been shown that levels of
recidivism drop amongst most if
not all of those offenders who have
experienced restorative justice
This notion appears to have been reinforced by more
recent qualitative research conducted by the European
Forum for Restorative Justice (EFRJ) in relation to desisters
from offending who had all taken part in a restorative justice
process in, respectively, Austria, Belgium and Northern Ireland.
The findings confirmed that victim-offender mediation and
conferencing as practised in these countries have the potential
to influence desistance, sometimes as a trigger for change, but
more often as a support for an ongoing desistance process
(Lauwaert and Aertsen, 2015).
The impression is gained that, whereas in other jurisdictions
around the world and in Europe restorative justice practice
is seen as a normal and integral part of the criminal justice
process, either as a diversion from prosecution or as a postconviction pre-sentence process, it is yet to gain traction
in Scotland. There is much to suggest that the adoption of
restorative justice practice within the criminal justice system
both as a diversion from prosecution, where it already exists to
a limited degree, and in the form of victim-offender mediation
or conferencing could be facilitated and achieved with relative
ease. The very concept of family group conferencing can be
traced to the Children’s Hearing system here. The thinking
behind the development and adoption of community payback
orders included restorative notions of accountability, reparation
and payback to individual victims and the community. The
Scottish Government’s Whole System Approach for Children
and Young People who Offend (WSA) launched in September
2011 included planning for the reintegration of young
offenders into the community with the provision of court
support services closely aligned to this policy stream (McAra
and McVie, 2007: Murray et al, 2015).
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I reflect on my own personal judicial practice in the
conduct of Community Payback Review Hearings. I hold
these in private in the less formal setting of the Jury room,
dressed down and seated around the table with the
offender immediately to one side of me and the Criminal
Justice Social Worker on the other side. It allows a direct
conversation between me and the, usually, young person
on the CPO with input from the social worker. The solicitor
most often plays a quite passive role. I encourage the
social worker to bring along other relevant professionals if
available such as housing officers, drug workers, sometimes
the unpaid work supervisor. I equally encourage the person
on the CPO to consider bringing a family member or other
important supporter in his or her life. I have on occasion
thought that the only person missing is the victim.
This experience in practice leads me to think that the
introduction of a form of restorative justice mediation and /
or conferencing could be achieved with relative ease.
There are likely to be resource implications. While I
subscribe to the view that a problem solving approach to
criminal justice is more a state of mind than a matter of
resources, I do not consider that the same can be said of
restorative justice in practice. Those most likely to coordinate and facilitate mediation and conferencing are the
Criminal Justice Social Workers. A significant and important
requirement for training arises and the process of engaging
the offender, victim and others, preparing, planning and
conducting potentially lengthy conferences or mediation
all suggest a material resource requirement.
I am personally convinced that the introduction of
restorative justice practice as diversion or as a postconviction pre-sentence measure would significantly
enhance our criminal justice system, reduce re-offending,
increase desistence and strengthen communities. It is at
least a tool we should have at our disposal in common with
many other jurisdictions in Europe and around the world.

Sheriff David N Mackie sits at
the Sheriff Court in Alloa.
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Foundation Skills
in Restorative Practices
Intensive Course
Course leader:

Tim Chapman
(University of Ulster; Chair, European
Forum for Restorative Justice).

“This is, in my opinion, one of the best and
most serious and comprehensive course there
is for Restorative Justice Practitioners in Europe,
if not the world, today.”
Dr Estelle Zinsstag, Senior Researcher, University (K.U.) Leuven, Belgium

5-9 June 2017

“The course was great! I really enjoyed the
creative culture of learning. It has been a really
worthwhile experience.”

University of Strathclyde
https://goo.gl/delDy0

Ella Brown, Criminal Justice Social Worker, North Lanarkshire

“I consider Tim Chapman to be the best
educator in his field and cannot recommend
him highly enough.”
Martina Jordan Restorative Practitioner & Trainer

PUBLIC DIALOGUES ON
RESTORATIVE JUSTICE
20 April 2017

Edinburgh

RJ and desistance

15 June 2017

Glasgow

RJ and homicide

October (tbc)

Day conferences

Further events to be announced.
www.scottishinsight.ac.uk/Programmes/Learningfromotherplaces/RestorativeJustice.aspx
To join the Restorative Justice Forum (Scotland) or be
added to the mailing list, contact rsuszko@sacro.org.uk
@RJinScot #RJinScotland

