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REFORM IN SCOTTISH CRIMINAL JUSTICE

PROSECUTION
PERSPECTIVES
Catherine Dyer on the legal, technological
and organisational changes making
a difference to the work of Scotland’s
prosecutors.

LORD HENRY COCKBURN’S (1779 – 1854) musings in Circuit
Journeys always provide interesting historical insight on legal
matters. One of his reflections on previous practice around jury
selection makes startling reading for modern eyes:
“But nothing contributes so much as the change of the
law, which took the nomination of the jury from the
judge. While this power lasted, the judge took care to
secure the presence of gentlemen and friends, who
would grace the procession and the banquet. A good
diner was sure to be paid the compliment of being
summoned.” (Circuit Journeys, published posthumously
in 1889, p.325)
Clearly historic practice did not always deliver the fair jury
selection we expect today.
Naturally drawn to precedent, some in each generation of
the legal profession can assume that what is current has always
been and is best – but patently that is not always so.

Devolution
From the turn of the millennium, in criminal casework
alone, we have seen significant changes wrought by a variety
Scottish Justice Matters : June 2013

of catalysts. Restoration of the Scottish Parliament in 1999
heralded unprecedented levels of legislation enacted at
Holyrood together with several major judicial decisions.
Devolution saw incorporation of the European Convention
of Human Rights into Scots law causing jurisprudence of the
European Court to affect Scottish cases directly and criminal
appeal cases heard by the Judicial Committee of the Privy
Council and its successor, the Supreme Court of the United
Kingdom.
Other impacts causing rapid change are now familiar
landmarks in Scotland’s justice landscape: Lord Bonomy’s
reforms in the High Court; the introduction of vulnerable
witness measures (these appeared radical in 2004 but a decade
later are being refreshed in light of EU directive and victim
group evidence for further reforms); and significant shifts in
summary criminal justice and non-court disposals.
We are now embarking on what future generations may
recall as the biggest concentrated overhaul that our criminal
justice system has ever seen – the result of recommendations
from recent reviews carried out by Lord Gill on civil justice,
Sheriff Principal Bowen and Lord Carloway on criminal justice.
Last year, recorded crime fell to its lowest level since 1975.
Historical echoes abound given that 1975 saw the introduction
of significant reforms to our criminal law alongside radical
restructuring of fire and police services; but despite falls in
reported crime, there is no room for complacency in 2013.
More than 250,000 cases are still reported to Procurators Fiscal
annually.
The persistence, determination, and inventiveness of
criminal activity continues to shift the metaphorical goalposts.
Modern understanding of the aetiology and impact of
offending behaviour, coupled with better appreciation of the
corrosive effects on victims and our communities, require more
sophisticated and effective responses from the legal system.
Society embraces technological change, recognises validity
of empirical approaches, and demands proper consideration
of human rights much more rapidly than in previous decades.
If our criminal justice system is to deliver justice for accused,
victim, and society in the 21st Century, it needs to work in
current conditions as opposed to those of previous centuries.

Cadder, Carloway and corroboration
Space and time do not permit reference to all potential
changes over the coming months, but Lord Carloway’s proposal
of removal of the requirement for corroboration has excited
significant comment.
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In delivering the UK Supreme Court’s decision in Cadder v
HMA [2010] UKSC 43, Lord Rodger emphasised that our criminal
justice system needs to be both “balanced” and “workable”
and that this ruling, dealing with assertion of the accused’s
human rights, required overnight change to the course of
investigations by the police and altered alignment of these
essential components.
In his eloquent report addressing that imbalance, Lord
Carloway argued that the requirement for corroboration
developed in response to peculiar difficulties no longer
present (Carloway, 2011). As our common law evolved, the
concept of corroboration remained but altered significantly
from its original Romano-canonical form. We have been left
with extremely complicated rules which can be very difficult
to apply. These impact so adversely on investigation and
prosecution of many categories of serious crime that many,
extremely damaging to individual victims and to the fabric of
society, cannot be prosecuted: victims of domestic abuse and
sexual assault are disadvantaged. This is inconsistent with the
approach taken in all other Western systems and does not allow
significantly for the impact of our interactions in the current
age with availability of scientific evidence.
For those working in the criminal justice system, many
elements of the Gill, Bowen, and Carloway recommendations
will mean new rules, tests of sufficiency, and processes. There
will be inevitable alterations in numbers of cases able to be
raised in court and their timetabling requirements.

Delivering justice
The Making Justice Work programme, coordinated by
the Scottish Government Justice Directorate, involves all
organisations delivering public services within the justice
system and is a major plank of the Justice Strategy for Scotland.
Appropriate independence is valued and respected alongside
recognition that no part of the system can operate successfully
in a vacuum. Much more work is required by, and between, all
involved in delivering justice to shape the system of the future
over coming months as the detail of the associated legislation
emerges.
For the Crown Office and Procurator Fiscal Service (COPFS),
occupying a pivotal place in the system, between the police
and courts, it is essential we are organised to respond to all
potential changes.
To help us do that, we have restructured so that
specialisation is now at the core of COPFS. Specialist
prosecutors were already established in units covering
particular areas of work including, among others, Health and
Safety (HSD), Sexual Crime (NSCU), Wildlife and Environmental
Crime (WECU), and International Cooperation (ICU). More
recently created specialisms deal with criminal allegations
against police officers (CAAP) and Scottish fatalities
investigations (SFIU). All of these work with a national brief.
This restructuring has also introduced specialism across the
full remit of our work. Within the three geographical COPFS
Federations (West, East and North), staff are organised into
teams to deal with core work in the initial processing of cases,
summary proceedings, Sheriff and jury, or High Court.
Specialising promotes a consistency of approach and
delivers higher quality service to victims and witnesses and to
those we interact with across the justice system. It has enabled
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strong links with the new policing units and provided
better capacity to accommodate changes arising from the
proposed court restructuring announced by the Scottish
Court Service (SCS).
Another high priority is the ability to exchange sensitive
information securely. For several years, all Scottish public
service criminal justice organisations have exchanged
information electronically. More effective use of technology
improves presentation of evidence in court but also has
potential to improve support to witnesses and victims
of crime and speed up communications and resolution
between defence and Crown. Our well established
electronic links with police and courts, together with our
history of ground-breaking use of IT to support all aspects of
our in house case management and trial preparation, have
allowed us to lead on further innovation.
First, the roll-out of our secure disclosure website
has dramatically improved the efficiency and security
of disclosure of evidence in the case to the defence. The
electronic audit report generated by the website provides
detailed, accurate information, timed to the second,
confirming the fact of disclosure and reduces churn (the
repeated listing of cases in court) by preventing unnecessary
adjournments to ascertain the disclosure position.
Second, in 2012, COPFS also introduced defence agents
to criminal justice secure mail (CJSM). This private email
exchange allows instant delivery of mail with receipts,
bringing certainty about correspondence sent and received.
Third, we introduced text messaging to civilian witnesses
reminding them to attend court; and we collaborated with
the Scottish Prison Service and the SCS on an electronic
system to identify accused persons expected at court but
currently in prison. Both are examples of simple but effective
use of technology that have reduced the numbers of trials
delayed as a result of accused or witness non-attendance.
Finally, we are piloting use of electronic tablet devices by
prosecutors to present cases in court. This will enable faster
assembly of court bundles and quicker, easier access to
individual documents in case folders than traditional bulky
paper files.
There is no doubt that the changes we expect to see
over the coming months are going to be extensive. It will
be interesting to see how they are viewed in hindsight. In
such a context, few would disagree that the maxim “the
only constant is change” is trite – or deny that irrefutable
evidence of its truth has been provided by our justice system
over recent years.

The Carloway Review (2011) Reforming Scots Law and Practice. Scottish
Government web site
www.scotland.gov.uk/About/Review/CarlowayReview
Integration of Scottish Criminal Justice Information Systems (ISCJIS)
programme. Scottish Government web site
www.scotland.gov.uk/Topics/Justice/legal/criminalprocedure/iscjis

Catherine Dyer is Crown Agent and Chief
Executive of the Crown Office and Procurator
Fiscal Service (COPFS)
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