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editorial

“One might say that even more than before,
communicative rationality lives its life in the
secluded corners of the professional journals
and meetings …” (Thomas Mathiesen, 2001)

It has been a busy few months putting this first edition
of Scottish Justice Matters together. Now that we are almost
ready to press the ‘publish’ button there is time to consider
our ambitions for the project.
First, we would like it to be of interest to anyone
working in justice in whatever capacity, anyone personally
affected by the issues reflected in its pages, policy makers
and politicians, students and researchers. We hope to
promote a critical but “communicative rationality” on
justice matters consistent with and supportive of the
Consortium’s commitment to better criminal justice
policies. It is easy enough for academics to keep up to date
with research and ideas: it is not so easy, for example, for
a Women’s Aid worker or prison officer, or even MSP. We
also want to disseminate information about proposed
legislation, and new ways of working. Just as crucial to
SJM is communicating the reality of practice in, and the
experience, of justice in all settings. At the same time,
by opting for digital publication we hope that a wider
international readership will use SJM as an introduction to
our local but also global pre-occupations.
Second, each SJM will focus on a theme, led by a guest
editor, that will inform a deeper understanding of crime
and justice, challenge and assess received ideas, and
perhaps even be a platform for provoking new initiatives.
The obvious place to start in this first issue was to examine
current reforms: a radical programme that may be seen not
so much as being ideologically driven but one in which it is
possible to trace some continuity of intention – to deal with
re-offending, to reduce the prison population, to reform the
practice and procedures of justice – across the four Scottish
Parliaments since devolution.

There will also be writing on current topics, starting here with
problem solving courts, important awareness raising articles on
female genital mutilation and an insight into the challenges of
criminal justice social work management. Our interview (an audio
version is also available on our website) will be with people with
something interesting to say, and where better to begin than to
hear the forthright reflections of the retiring Chief Inspector of
Prisons? There will be an international perspective, appropriately
in this issue, on trial and error in justice reform in the USA. We
also hope to make a regular feature, starting in the next issue, of
writing on the much neglected field of study that is the history of
justice in Scotland.
Third, with the support of the Consortium, we will publish
twice a year for now, but with the aim of increasing both the
frequency and size of the SJM as funding allows. This is a free
publication: but there are ways in which you can support the
project to ensure its survival by paying for a MagCloud hard
copy or making a donation. We are also very willing to discuss
advertising and appropriate sponsorship.
Our thanks to everyone on the Editorial Board for being
a wonderful, committed and expert team. Our thanks to the
Institute for Society and Social Justice Research at Glasgow
Caledonian University for meeting space.
Let us know what you think.
comment@scottishjusticematters.com

Mary Munro
Hazel Croall
Thomas Mathiesen (2001) “Television, public space and prison population”
in Garland, D (Ed) (2001) Mass Imprisonment: Social Causes and Consequences
Sage London.

“I warmly welcome the launch of this stimulating,
and thoughtful publication. I hope it will be
widely read in Scotland and further afield and
contribute to a more informed debate.”
Baroness Vivien Stern CBE
Honorary President
Scottish Consortium on Crime and Criminal Justice
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We are living in an age of unprecedented reform in Scottish
justice, a phenomenon which can be observed simply by
scanning the contents of this Journal. At times like this, a
number of questions have to be considered, namely are we
talking about genuine reform, process based restructuring,
or change for change’s sake? Do these ‘reforms’ contribute to
an overall system of improving outcomes both for offenders
and communities and a coherent and humane approach
to justice, or do they perpetuate the existing ‘silos’ and
professional hegemony? Are we ‘rearranging the deck chairs’
or truly challenging fundamental drivers of change such as
funding structures, the purpose of ‘justice’, and who is most
appropriately placed to deliver best results and best value?
Our review of the reforms in Scottish justice brought to
mind a quote attributed (rightly or wrongly) to Petronius
Arbiter in 210 BC:
“We trained hard … but it seemed that every time we
were beginning to form up into teams we would be
reorganised. I was to learn later in life that we tend
to meet any new situation by reorganising; and a
wonderful method it can be for creating the illusion of
progress while producing confusion, inefficiency, and
demoralisation.”
Sound familiar? If something is not serving its
purpose, then of course it should be changed
for something that does, and this edition
picks up this theme strongly. However,
replacement without carefully
considering the evidence base and
practicality of the alternative can
risk throwing good money
after bad or, even worse,
replacing something which
half works with something
which doesn’t work at all.
In considering the articles in
this launch edition, it is worth
asking what the drivers
for change are and what
processes have been
followed to decide the
alternative. Political ideology,
kneejerk reactions to public
and media pressure, or the personal
preference of an individual influencer
are catalysts for change, but dangerous
sources of solution.
Some areas of change are the
result of longer term efforts, such as
the reforms of the Children’s Hearings system and the
recommendations for change to the treatment of women
who offend. Others seem to be more financially motivated
following the more recent economic crises, namely the
reforms to the police and court structures. We see reforms
motivated by a need for more coherent leadership as well as
those driven by a need to cut costs – and sometimes both,
such as in the creation of a unified police force. We see new
initiatives to reduce reoffending but worryingly less attention
2

given to reducing offending in the first place, which seems to
fly in the face of the early intervention models being adopted
for younger age groups. The need for both presents a tough
challenge in times of austerity coupled with growing social
inequalities.
On the other hand, we hear of significant questions being
asked about the joined up or otherwise nature of the myriad
planning groups with a stake in justice and crime prevention,
and note the intention of the Scottish Government to address
many of these issues in the reform of the community justice
system and the Community Planning Partnerships. It must be
hoped that such reforms take a holistic and systemic view of
crime in Scotland, covering the social as well as the judicial and
enforcement aspects rather than seeking stand alone solutions
from within existing structures. Painting new names on the
silos will not stop them from being silos, but changing these
bastions of traditional practice will take leadership, nerve, and a
very well reasoned set of arguments.
In taking up the theme of reform in this first edition,
we attempt to present these varied reforms as a whole and
look at the interaction between them. To what extent does
looking at all of these together actually tell us anything and,
if so, what? Is reform perhaps a healthy sign of a good system
trying to improve? These changes may reflect a sense of
restlessness. This is a restlessness that suggests there are
good things going on but equally that we
sense a need for improvement – a need
to do more. One additional dynamic is
the context of the forthcoming vote on
Scottish independence and the extent
to which reform becomes more
pressing through a desire to carve
a distinctively Scottish
niche in the criminal justice
landscape, among others.
Crucially, we must
question what reform
means for participants in
the system: will ‘tinkering
at the edges’ make any
substantive difference to
people on the receiving
end of Scottish justice – or
indeed will they even notice
a difference? Perhaps the big
question is whether we want
a justice system that efficiently
manages a set of problems on our
behalf or one which offers the hope of
a more just and progressive society. One
takes good machinery and systems: the
other requires bigger thinking, stronger
leadership at all levels, from political to community, partnership
working, greater levels of involvement, and a more enlightened
approach.
Nancy Loucks is the Chief Executive of Families
Outside and Visiting Professor at the University of
Strathclyde’s Centre for Law, Crime, and Justice.
Alan Staff is the Chief Executive of Apex Scotland.
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All Change

Elish Angiolini QC explains
why the 2012 Commission
for Women Offenders
recommended radical
reforms to the delivery of
justice in Scotland.

Following a harrowing report from HM Inspector of Prisons for Scotland in 2011
about conditions in the national women’s prison in Scotland, HMP Cornton Vale, I was
invited by the Justice Secretary Kenny MacAskill to lead a Commission to look at ways
of identifying better outcomes for women offenders. Together with my colleagues
Sheriff Danny Scullion, and Dr Linda de Caestecker, Director of Public Health for
Greater Glasgow, we started work in August 2011 and reported in April 2012.
This request came in the wake of statistics that were shocking. Although
Scotland’s crime rate is at a 37-year all time low, and the profile of crimes committed
by women has not changed significantly, the female prison population in Scotland
has more than doubled over the past ten years. This massive increase has occurred
despite a general understanding from research and a swathe of some 10 authoritative
reports within the UK – including the Corston Report (2007), (a seminal review of
women with particular vulnerabilities in the criminal justice system), concluding
unequivocally that the imprisonment of women could and should, be reduced.
However, the implementation of these reports has been stuttering and piecemeal.
During the Scottish Commission’s review, it became clear that, while the main factors
which contribute to male and female offending overlap, there are very distinctive
issues around female offending that justify a distinct approach from male offenders.
This is now recognised worldwide with the United Nations Rules for the treatment
of Women Offenders (The Bangkok Rules, 2010), setting out the first women-specific
standards.

We were mindful of the need for
any new structures to take account of
Scotland’s unique cultural, social, and
political make up. Change must be
delivered with an understanding of how
providing the best services can achieve
positive outcomes such as a reduction in
reoffending. Though there are currently
significant barriers to the creation of
a joint criminal justice social work and
prison service in Scotland, we were
persuaded by the clear benefits of a
model where criminal justice social work
operates as a single national service.

Structural reform

there are very distinctive
issues around female
offending that justify a
distinct approach from
male offenders

All of our recommendations could be implemented within the existing systems in
Scotland. However, our view was that the disparate nature of the arrangements that
are in place for dealing with women in the criminal justice system in Scotland would
make this difficult.
Some of the issues that lead us to recommend structural reform in Scotland
include:
❖ a lack of strategic leadership and accountability, as no single organisation is
responsible for both the strategic and operational delivery of offender services in
the community;
❖ a cluttered landscape where, according to our estimates, over 200 public, private
and third sector bodies are involved in community justice services in Scotland;
❖ inconsistent service provision, where access to effective services can depend on
the local authority in which a women lives or her personal circumstances;
❖ funding arrangements that favour activity over outcomes, and the short-term
nature of funding that encourages unnecessary competitiveness in the third
sector; and
❖ difficulties in measuring what works to reduce reoffending due to the lack of
nationally agreed performance indicators.
These existing structural, funding and working practices in Scotland inhibit greatly
the potential to reduce reoffending for women offenders. They also undermine
confidence in the efficacy of non-custodial sentences for both sentencers and the
public, increasing the likelihood of custodial sentences: a lack of confidence in noncustodial sentences increases the likelihood of custodial sentences being given as the
default (i.e. the only, not the best) option. Given this, we were persuaded that a radical
reform of existing structural, funding, and working practices was required.

We heard arguments for and against
such an approach. It was suggested that
a national service would disconnect
criminal justice social work from the
mainstream local authority services that
offenders need to access, for example
housing, employment, children and
families etc. However, we did not accept
this argument. We heard no evidence
from those countries that operate
a single service, such as Northern
Ireland, to suggest it had resulted in
any loss of connectedness. Indeed,
some practitioners we spoke to argued
that bringing all 32 criminal justice
social work teams into one service
could potentially increase its influence
with non-criminal justice providers,
leading to a more integrated service.
Ultimately, while it is acknowledged
that any change can have a temporary
disruptive effect, we are strongly of
the view that the benefits of a single
service significantly outweighed any
disadvantages.
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New Community Justice service
There have been 10 previous reports across the UK on the
issue of women offenders, yet none have been implemented
in full. Urgent and radical action is required in Scotland to stop
the female prison population doubling yet again in the next ten
years. That is why we recommend that a new national service,
called the Community Justice Service, be established in Scotland
to commission, provide, and manage adult offender services in
the community.
A single service would result in:
❖ better and more coherent opportunities for achieving
desistence across the whole offender pathway to reduce the
number of victims and make communities safer;
❖ clearer lines of accountability for performance;
❖ consistency of access to, and quality of, services – avoiding
fragmentation and temporariness;
❖ capacity to deploy resources and expertise flexibly according
to need and enhance resilience of services;
❖ better information and data management systems to assess
impact of services; and
❖ a united and strong professional cohort to represent criminal
justice social work.
The new Community Justice Service would be designed in
such a way to ensure local liaison and delivery.
The professional skills of social work are critical to the success
of the service and therefore they have a key role to play. We also
envisage that other agencies, such as the Prosecution Service,
police, health, and third sector would second staff to the Service,
which would improve cross agency working and collaboration
and help provide a seamless and integrated service to offenders.
Although our work only considered the issue of women
offenders, it makes economic and practical sense for the new
Service to cover the whole offending population in Scotland.
This is clearly a time of significant financial constraint in the
public sector. The creation of a new Service and the other
recommendations in our report could be achieved largely
through reconfiguration of the significant resources (money,
staff, and buildings) that are already invested in this area.

Next steps
The Prison Reform Trust’s Women’s Justice Taskforce
observed how it is all too easy for vulnerable women to slide off
the political agenda and return to being a neglected minority.
For those who may be willing and ready to pounce with the
accusation that prison is too soft, I can assure you that it is a
demoralising and sobering experience to go there and to spend
some time in a cell with women whose broken teeth and scarred
inner arms are often symbolic of a more profound broken spirit
and self-loathing. It is difficult to punish someone who punishes
herself so readily.
Anticipating scepticism from the media in Scotland, BBC
journalists and editors of all of the main newspapers were invited
to come to Cornton Vale before they wrote about it. The contrast
between the chirpy conversation entering and the sullen silence
leaving the prison was eloquent of the impact. No one should
sentence anyone to imprisonment until they have been there
themselves and understand what can and cannot be achieved
there. Neither should politicians pontificate confidently before
acquiring such detailed knowledge and understanding.
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Prison should not be the default route for support for
damaged women committing lower level crimes, but as the
Chief Inspector of Prisons in England and Wales, Dame Anne
Owers, said in her valedictory lecture to the Prison Reform
Trust (2010):
“As the closure of the large mental hospitals showed,
it is not enough simply to shut down or reduce places that
provide inappropriate responses to problematic human
behaviour. It is also necessary to invest sufficiently and
appropriately in the alternative.”
In a system that has been built around the needs of
male offenders and their behavioural patterns, there must
be immediate and radical action to address the correct
approach for women. If we are to break the damaging cycle of
deprivation, alcohol, drug abuse, and crime, that action must
be now.
For the children of such women, the crushing impact of a
mother’s imprisonment will also be life-long in its effect. Too
many of the prisoners in Cornton Vale saw their own mothers
there before them.
It is incumbent on all in the criminal justice system and
those who work with it to strive to prevent these sad legacies
being passed on to yet another generation of children. It is for
government to abandon short-term political expediency and
set to work on reforming women’s justice.
Bangkok Rules (2010) United Nations Rules for the Treatment of Women
Prisoners and Non-custodial Measures for Women Offenders Economic and
Social Council Resolution 2010/16
http://bit.ly/ZtHws6
Commission on Women Offenders (2012) Final Report (Angiolini
Commission) Edinburgh: Scottish Government
www.scotland.gov.uk/About/Review/commissiononwomenoffenders
Corston Report (2007) A review of women with particular vulnerabilities in
the Criminal Justice System. London: Home Office
www.justice.gov.uk/publications/docs/corston-report-march-2007.pdf
HMIPS (2011) HMP and YOI Cornton Vale Follow up Inspection: 1-4 February
2011 Edinburgh: Scottish Government
www.scotland.gov.uk/Publications/2011/06/09094746/0
Women’s Justice Taskforce (2011) Reforming Women’s Justice. London:
Prison Reform Trust
www.prisonreformtrust.org.uk/ProjectsResearch/Women

The Rt. Hon Professor Dame Elish Angiolini QC
was Chair of the Commission on Women Offenders,
and is the former Lord Advocate for Scotland. She is
Visiting Professor at Strathclyde Law School and the
Principal of St Hugh’s College Oxford.
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Reform? Revisit? Replace?

With the Scottish Government committed to redesigning the community justice system,
Scottish Justice Matters asked two leading voices in social work for their view on how social
work with offenders should be organised in Scotland.
Michelle Miller is Chief Social Work Officer for City of Edinburgh Council and a former
President of the Association of Directors of Social Work. Michelle argues in favour of keeping
criminal justice social work in local authorities.
Fergus McNeill is Professor of Criminology and Social Work at the University of Glasgow and
argues in favour of a new national community justice social work service. He will co-edit the
next issue of Scottish Justice Matters on the topic of desistance from crime.
Scottish Justice Matters : June 2013
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Michelle Miller argues in favour of keeping
criminal justice social work in local
authorities
The Association of Directors of Social Work in Scotland is
committed to working to reduce not just re-offending, but
offending, and to tackle the underlying causes of both. High
numbers in prison and levels of re-offending that can be
reduced further confirm that the current system for dealing
with offenders in Scotland requires review and improvement.
However, this should not imply that the ‘end agencies’, criminal
justice social work and the Scottish Prison Service, are failing in
what they do, or indeed that the responsibility somehow rests
with these agencies alone. The immensely complex nature of
offending, its causes and the things which support desistance
are precisely why we have to resist an apparently simple
structural solution. Complex problems require the application
of intelligent, complex solutions.
There is evidence of change. It may not be at a pace which
sits comfortably, but we should focus on supporting the
change and addressing the barriers to its effectiveness, rather
than jumping to an unproven alternative.
I have seen no evidence that structural reform will
improve delivery or have better outcomes for people; or that
centralising social work with offenders will support better
engagement of offenders in and with their local community.
Rather, I believe we should build on what is already in place.
The untapped potential of Community Planning Partnerships
is one example. Historical funding and reporting arrangements
for criminal justice have bypassed Community Planning
Partnerships, discouraged them from taking ownership of the
reducing offending agenda and kept their focus elsewhere.
Addressing that would allow us to focus on improving the
model that needs the least change. Restructuring comes at
a cost, not just financial, but the distraction and disruption
to services: we take our eye off the ball, maybe because we
draw some comfort from the displacement activity, the belief
that once complete, the new structure will deliver what we
seek. Let’s focus on defining what we seek and achieving that
instead.
Nonetheless, the Angiolini Commission raises a number of
valid concerns.
Yes, we need to examine the variation and availability of
some services. Perhaps some key services should be available
nationally; but variation in provision may also reflect local
priorities and need.
Yes, we should support strategic commissioning, Public
Social Partnerships, which include the Scottish Government,
the 3rd sector, independent funders, local government, local
communities and offenders; but why should any of these things
depend on a national agency for criminal justice social work?
It’s a pity the Angiolini report didn’t acknowledge some of the
existing innovative and creative approaches. We should find a
mechanism to celebrate them and roll them out, rather than
assume they can only derive from a centralised service.
We have to acknowledge some shortcomings in current
local delivery, and we need to improve how best practice is
6

identified and shared. Community Planning Partnerships ought
to be the key to this. Yes, they have a variable track record; and
they are subject to review. But instead of writing them off, we
should consider what we need to do to make them the driving
force behind the improvements we want to see. Give them the
power and the statutory duties they need, and demand that
they deliver; that they use the Single Outcome Agreement
to translate national priorities into shared local priorities and
outcomes. Hold them (and us through them) to account for
reducing re-offending; because their membership reflects all
those elements on which that reduction depends.
If there is lack of strategic leadership and accountability, this
may be addressed by more effective engagement with local
government leaders, better clarity about national performance
standards, including an intelligent performance framework,
which is truly outcome focused and which recognises the
complexities of trying to measure ‘hard outcomes’.
If a ‘cluttered landscape’ is perceived as a problem, how
will a new agency for one relatively small part of the whole not
add to the clutter? A coherent, local strategic plan for reducing
reoffending, prepared in consultation with service users and
the local community will de-clutter the landscape without
fracturing it.

We should organise our policies
around what we know will aid
desistance
We certainly do need to shift from our ‘pilot’ culture and
short-term funding, which result in ‘chasing the money’, rather
than responding to locally expressed need and linking it with
national outcomes: but how will a single agency for criminal
justice do that, if current government grant funding doesn’t?
‘Inconsistent service provision’ or ‘proportionate resource
deployment’? The highest risk offenders tend not to be spread
thinly across Scotland, but are concentrated in the cities. For
example, Edinburgh has a significantly higher proportion of
very high risk offenders than the rest of Scotland. Our response
has been to develop highly specialised services: but there has
been nothing precious or exclusive about these developments.
Sharing of good practice, creating a centre of excellence (or
more than one) can be done from within a local model.
Of course, we need to improve on certain aspects of
delivering criminal justice services through local authorities,
but I think we should be very clear that we have some excellent
elements on which to build and that we need some additional
capacity to ensure that we get the best out of what we have.
Such additional capacity would be a lot less expensive, and
in my view a lot more effective, than the cost and distraction
of restructuring and creating an unproven model. Is it wise to
uproot existing structures and services when reoffending rates
are at their lowest in over a decade and recorded crime now
stands at a 37 year low?
Local planning, delivery and accountability are key to our
effectiveness. Shifting responsibility for criminal justice social
work to a national agency, while we manage locally the other
services on which positive outcomes depend does not make
sense. Chief Social Work Officers have an important role to
Scottish Justice Matters : June 2013

play here; an important contribution to the professional
leadership of the whole, not just parts of it. That means
a clear and focused responsibility for public protection
at the interface between individual liberty and the state.
However, for me to be accountable for something, I have
to be responsible for it, have authority over it.
A local model supports the key elements of
desistance, focusing on individualised interventions and
the local community. It uses core social work practice
to develop local responses, of which the community
can feel part and which focus on prevention and the
building of social and human capital; and it reflects
the intentions and recommendations of the Christie
Commission to build services around local communities.
Fergus McNeill argues that social work is marginalised
and that a national agency would change that.
Seductive as it might be to think that being part of a
national agency would elevate the status of social work,
this is not realistic, and I would argue, isn’t supported by
history or experience from elsewhere.
Promoting national approaches does not depend
on a national structure. Criminal justice social workers
deliver against nationally defined outcomes and
standards. We also have a good track record of regional
commissioning, of developing and delivering services
on behalf of more than one local authority.
To summarise, I am arguing that a national agency
would disconnect criminal justice social work from the
mainstream services, on which offenders depend. This
disconnect would extend to the effective relationships,
which criminal justice social workers have with
colleagues in other parts of the local authority and with
other critical services in the local area. Criminal justice
social work is a core component of an integrated, multiagency public protection and social justice response.
To remove from local determination such an essential
contributor to the shared responsibility for reducing
reoffending is a really serious concern.
Structural reform would disrupt current services and
programmes to tackle reoffending at a time when we
need to build on the progress we have made already;
when we need to recognise the complex interaction of
factors on people who offend or are at risk of offending.
The establishment of a national agency would
have resource implications, and at a time of significant
financial constraints in the public sector, we should not
justify diverting resources from direct service provision
in favour of creating a new agency. We can spend those
resources more efficiently by tackling the things we
know don’t work so well in the current model.
Finally, we should base what we do on what we
know, not on what we feel. We should organise our
policies around what we know will aid desistance. We
know what those things are: re-integration into families
and communities, access to housing, employment,
health and substance misuse services, and parenting
skills. These activities are more effectively delivered as
part of an integrated approach, which includes social
work as a core, local component.
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Fergus McNeill argues in favour of a new
national community justice social work
service
The Scottish Government has recently issued a consultation
paper on the future of community justice in Scotland. There are
three options, one of which is a national social work community
justice service. Currently we have 32 local authorities as the
bodies responsible for offender supervision services and eight
Community Justice Authorities (CJAs) that form strategic plans
to reduce reoffending and allocate resources.
Let me start by making clear two things for which I am
not arguing. First, I am not in favour of a single correctional
service, linking community justice and the Prison Service; and
am extremely wary of anything that might be a staging post
on the way to that outcome. Second, I am not arguing against
the centrality of social work knowledge, values and skills in
delivering community justice; indeed, I am arguing that we
need to reform structures in order to enhance and preserve the
best of social work in the criminal justice system.

Social work practice
Back in the 1960s there were three main arguments for
the abolition of the then Scottish probation services and
the absorption by new generic local authority social work
departments (implemented by the Social Work (Scotland) Act
1968).
The first was that the various professionals shared and
required a common body of knowledge and skills, and that
their practice needed to be underwritten by the same values.
This argument has been weakened both by the vast expansion
in the range of knowledge relevant to social work practice in
its different contexts, and by the recognition that we also face
quite different and distinctive ethical challenges in criminal
justice, even if we share common values with other social
workers.
The second argument was that it was inefficient and
ineffective to have different professionals going in and out of
the same households, engaging with the same families. But this
was based on the misconception that one multi-tasking general
practitioner could sort out what we now rather unfortunately
call ‘problem families’. They couldn’t, and they didn’t: the
problems proved too complex and the needs too disparate.
The third argument was that generic practitioners needed to
be structurally and organizationally linked to others providing a
wide range of universal or targeted local services in education,
housing, leisure and recreation, and so on. A good aspiration, no
doubt, but has history borne it out? As a criminal justice social
worker in the 1980s, I don’t recollect much sense of common
purpose or shared commitment with or from my colleagues in
housing (who often seemed to want to keep my clients out) or
those in education or leisure and recreation (who often seemed
to want to get them out). There was some common cause with
those welfare rights officers and community development
practitioners working within social work departments, but little
evidence otherwise of a genuinely corporate local authoritywide commitment to ex-offender reintegration.
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Priorities
Criminal justice social work wasn’t a top priority in the new
social work departments. The discovery of well publicised
incidents of child abuse in the 1970s made childcare and
protection the core professional concern of social work; the
closure of long-stay hospitals for people with mental health
problems or learning difficulties in the 1980s and 90s, made
adult social care its volume business. Yes it’s true that prisons
riots and suicides, and the national standards and 100%
funding that they produced, rescued criminal justice social
work from its position as ‘the sick man of the criminal justice
system’ (a position to which it had fallen, according to one
eminent Sheriff as early as the mid-1970s). [Moore, 1978]
Nonetheless the prevailing view about the core business
and concerns of social work marginalised working with
offenders within social work. Criminal justice social work
was also marginalised within criminal justice. This double
marginalisation produces professional insecurity and
defensiveness that does our clients no favours. It has stunted
the development of a key professional group which needs
an ambitious, expansive and assertive approach to their
engagement with judges, prison staff, civil servants and even
penal politics.

Partnerships
Those elusive intra-local authority partnerships to which I
have already referred still matter even if the shrinking role of
local authorities in providing public housing diminishes their
value. But the lessons of the Multi Agency Public Protection
Arrangements and of the Community Justice Authorities is, that
in order to develop and deliver effective community justice
we need a much broader series of partnerships far beyond the
local authority: partnerships with police, with prisons, with
third sector organisations, with health, with social landlords,
with FE providers, and with many others.
Do these wider partnerships require a local authority
locus? Being in the local authority doesn’t seem to have
helped much in joining up criminal justice social work and
community justice with community planning partnerships or
community safety agendas. Maybe it’s time to recognize that
partnerships are sometimes better negotiated from a more
independent position where the roles and responsibilities of
each contributor are more carefully and explicitly negotiated.

Politics
There is a serious practical problem, which has political
consequences, that arises from current generic local authority
social work structures. Hardly anyone can be promoted more
than two or three times and stay a criminal justice specialist.
The effect of this is that criminal justice social work since its
inception has lacked a cadre of dedicated, expert leaders;
leaders rooted in an appreciation of the frontline challenges
of the job, but also with the skills and experience that would
enable them to provide inspiring professional leadership; to
represent the profession publicly; and to sit down with, or
when necessary stand up to, the Chief Executive of the Prison
Service, the Chief Constable of Police Scotland, the senior law
officers, the Sentencing Commission (if we ever get one) and
even the Cabinet Secretary.
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Though the Association of Directors of Social Work’s Criminal
Justice Standing Committee has worked hard at representing
criminal justice social work in political and strategic
conversations, the reality is that criminal justice social work
lacks compelling leadership and convincing representation
nationally. The Scottish Prison Commission recognised that: the
Commission on Women Offenders confirmed it.
Admittedly there is a risk that a national service would
be more exposed to political interference. What might seem
attractive when we have a relatively liberal and progressive
Cabinet Secretary may seem less so if and when he is replaced
by another of a different ilk. But to hanker for the days when
Scottish criminal justice could simply hide from politics is both
wrong in principle and, in any case, a forlorn hope. Devolution
has changed Scottish justice. Justice is a public issue – as it
should be. Rather than hiding from politics, community justice
needs to be much more proactively engaged with it, playing its
part in raising the quality of public debate. A national structure
and the right national leader should make that more possible.
There is one further political point. One of the arguments
in favour of local authority service delivery is about local
democratic accountability, but this is a weak argument in
respect of community justice. Justice services, though they
need to be locally responsive and delivered, have distinctive
relationships with legal processes and to the criminal justice
system. In important ways, these services cannot and
should not be subject to the will of local electorate or of
their representatives in the same way as, for example, refuse
collections or even school organisation and educational
priorities.

Principles
The connection to social work that matters most is not
organisational: it is principled and professional. Social work
is bigger than local authorities; it predates them and it has
always expanded far beyond their ambit in health, in justice, in
education, and in the public, voluntary, and private sectors.
What matters most about social work is not where it is
located but what it stands for. In criminal justice that means
first, the insistence on the link between criminal and social
justice; second, the commitment to the human rights of those
most vulnerable to their neglect (meaning both victims and
offenders); and third, the enduring belief in the capacity
of human beings to learn, develop, and grow beyond their
problems.
My assessment is that the fulfilment of those principles
is now better served by a social work led community justice
service that is fully in criminal justice, on equal terms with
other national criminal justice agencies but which also faces
and engages thoughtfully with the communities it serves in
partnership with others. Only a national structure, in our very
small but beautifully formed nation, can deliver the professional
leadership and political voice that community justice urgently
requires. Only a national structure can offer talented staff a
proper career structure, one that truly develops, values, and
nurtures their distinctive expertise, and that frees up a skilled
workforce, in collaboration with other partners, to deliver the
kind of community justice that Scotland needs and deserves.
Moore G (1978) ‘Crisis in Scotland’ Howard Journal of Criminal Justice (17) (1)
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Making
sense of a
radically
changing
landscape:
the key contours
of police reform
in Scotland

Nicholas Fyfe comments on the shifts
in governance, accountability, ‘policing
principles’, international policing
connections and public perceptions of the
new Police Scotland.
September 2011 will surely be remembered as a key turning
point in the history of British policing. That month saw major
political developments regarding the future structure and
governance of the police which signalled radically diverging
trajectories of reform north and south of the border. In
England and Wales, September 2011 saw the Police Reform and
Social Responsibility Act become law, introducing what one
government minister has described as “the most significant
democratic reform of policing in our lifetime”. In an attempt
to ensure much stronger local accountability of policing
within the 43 territorial forces, elected Police and Crime
Commissioners (PCCs) were introduced with wide-ranging
powers over the ‘totality of local policing’ including local police
budgets and the appointment of chief officers.
In Scotland in the same month, the Justice Minister stood
up in the Scottish Parliament to set out a package of radical
changes (now contained within the 2012 Police and Fire Reform
(Scotland) Act), indicating a very different trajectory of reform
that sweeps away a long history of local police forces and
replaces them with a new national police organisation, the
Police Service of Scotland.
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This new national service will be accountable to a new
national body, the Scottish Police Authority, comprising 14
appointed members with responsibility for maintaining an
efficient and effective force and for developing a national
policing plan. Although these developments appear to herald
a move towards greater centralism, local policing has been
made a statutory requirement in Scotland, with the creation of
32 police districts aligned with the boundaries of the 32 local
authorities, each with a local police commander required to
draw up a local policing plan. Local police boards made up
of elected councillors will disappear, and it will be up to local
authorities to determine how they engage with local police
commanders.
What lies behind the most radical shake-up to policing in
Scotland for a generation? The political narrative has focused
overwhelmingly on the economic rationale for reform.
Confronted with cuts in public spending determined in
Westminster, the Justice Secretary has argued that “the status
quo” in policing is now “unsustainable” and that the only way
“To protect and improve local services” (and to avoid the cuts
in officer numbers occurring in England and Wales), is to stop
“duplication of support services eight times over” by creating a
single police service. The Scottish Government has estimated
that this reform could achieve savings of about £100 million a
year (or 8% of the annual cost of Scottish policing). There are, of
course, other potential benefits that the Scottish Government
has been keen to highlight. A national police service will, it
is hoped, create more equal access to specialist support and
national capacity in areas like murder investigation, firearms
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teams and responses to major incidents. In addition, the new
relationship between local policing and local authorities will,
it is hoped, “strengthen the connection between services and
communities”.
The new arrangements for policing in Scotland came
into effect on 1 April 2013, so whether the changes deliver
the anticipated financial savings, more equitable access to
specialist expertise, and greater local engagement remains
to be seen. However, four observations can be made now in
relation to the programme of reform set in motion by the Police
and Fire Reform (Scotland) Act.
First, in terms of governance, police reform in Scotland
appears to shift the distribution of power over policing
towards the centre, privileging bureaucratic and technocratic
forms of accountability rather than electoral and democratic
approaches. The Scottish Police Authority will be the main
body to hold the new Chief Constable to account, but its
membership is selected rather than elected, while at a local
level councillors have been stripped of their powers to set the
local police budget and appoint local chief officers. In future,
their main statutory role will be a consultative one around the
local policing plan drawn up by the local commander. While
this signals a diminution in formal political power at a local
level, there is the possibility that these changes will actually
open up scrutiny of local policing arrangements to a much
broader range of elected representatives than existed under
the old system of police boards, given that all councillors can
now be part of the new consultative arrangements. In addition,
it is also clear that the Chief Constable of Police Scotland,
Stephen House, wants to maximise local participation in setting
local policing priorities and has announced that there will be
ward level policing plans in addition to those developed at a
local authority level. What will be interesting to observe over
the coming months, however, is how the relationship between
local authorities and local police commanders plays out in
different places across Scotland and how some of the potential
tensions between ward, local authority, and national policing
plans are resolved.

In Scotland, the focus on community
wellbeing and on prevention suggests
an important shift away from a narrow,
enforcement-led approach to policing
Second, the reform programme has been used as an
opportunity to articulate a new narrative about policing in
Scotland by embedding a set of “Policing Principles” within
the Police and Fire Reform Act. With echoes of Sir Robert Peel’s
“Principles of Policing” set out in the nineteenth century, the
“Policing Principles” of the 2012 Act define the policing mission
as “to improve safety and well-being of persons, localities and
communities” and that this is to be achieved in a way that
“is accessible to, and engaged with, local communities” and
“promotes measures to prevent crime, harm and disorder”. This
is an interesting development that stands in stark contrast to
the political narrative being promoted in England and Wales,
where the Home Secretary has made it clear that the focus
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of policing must be crime reduction. In Scotland, the focus
on community wellbeing and on prevention suggests an
important shift away from a narrow, enforcement-led approach
to policing and an acknowledgement that crime and disorder
may create significant harms for local communities. In addition,
the Policing Principles set out in the Act also indicate the police
should work in collaboration with others where appropriate.
Reflecting a strong tradition of partnership working within
Scottish policing, this formal commitment to collaboration
signals the potential of a progressive agenda around adopting
a more problem-solving approach to problems of crime and
disorder.
Third, in terms of international policy influences, it is clear
that Scotland has looked across the North Sea to northern and
western Europe for evidence of the effectiveness of national
police organisations. In the run up to its decision to establish
a national police force, Scottish Government convened an
International Policing Summit at which representatives of
police forces in several European countries, including Norway,
Denmark, Finland, and the Netherlands spoke about the
development of their national police structures to an audience
of Scotland’s police chiefs, local authority representatives,
and government officials. What is also clear from this wider
international experience, however, are the challenges around
implementing a major structural reform of this kind. Denmark,
for example, experienced a significant decline in citizen
satisfaction with policing in the years immediately after their
most recent reform programme, as people felt the police
were less visible and accessible and had less detailed local
knowledge of the problems within communities. In Finland,
not only did the anticipated financial savings associated with
police reform not materialise, but there were sharply diverging
assessments of the success of reform there depending on the
rank of officers, with senior personnel being more positive than
their junior colleagues.
Finally, it will be important to track how the public responds
to these changes. The Scottish National Party Government
clearly had an electoral mandate for police reform, which was a
key part of its 2011 election manifesto. However, its subsequent
public consultation on the issue revealed a range of anxieties
about the potential local impacts of creating a national police
force, including concerns about a loss of local knowledge
among police officers, a loss of local accountability, and a bias
in resources to the major cities rather than to remote rural
areas. While the performance of the new police service will
judged on a range of indicators, from recorded crime through
to efficiency savings, a key test of any police reform is its impact
on public trust and confidence in policing. It will therefore be
vitally important to evaluate the impact of Scotland’s radical
programme of change on public perceptions of policing in the
years ahead.

Professor Nicholas Fyfe is Director, Scottish Institute
for Policing Research & School of the Environment,
University of Dundee.
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Prosecution
perspectives
Catherine Dyer on the legal, technological
and organisational changes making
a difference to the work of Scotland’s
prosecutors.

Lord Henry Cockburn’s (1779 – 1854) musings in Circuit
Journeys always provide interesting historical insight on legal
matters. One of his reflections on previous practice around jury
selection makes startling reading for modern eyes:
“But nothing contributes so much as the change of the
law, which took the nomination of the jury from the
judge. While this power lasted, the judge took care to
secure the presence of gentlemen and friends, who
would grace the procession and the banquet. A good
diner was sure to be paid the compliment of being
summoned.” (Circuit Journeys, published posthumously
in 1889, p.325)
Clearly historic practice did not always deliver the fair jury
selection we expect today.
Naturally drawn to precedent, some in each generation of
the legal profession can assume that what is current has always
been and is best – but patently that is not always so.

Devolution
From the turn of the millennium, in criminal casework
alone, we have seen significant changes wrought by a variety
Scottish Justice Matters : June 2013

of catalysts. Restoration of the Scottish Parliament in 1999
heralded unprecedented levels of legislation enacted at
Holyrood together with several major judicial decisions.
Devolution saw incorporation of the European Convention
of Human Rights into Scots law causing jurisprudence of the
European Court to affect Scottish cases directly and criminal
appeal cases heard by the Judicial Committee of the Privy
Council and its successor, the Supreme Court of the United
Kingdom.
Other impacts causing rapid change are now familiar
landmarks in Scotland’s justice landscape: Lord Bonomy’s
reforms in the High Court; the introduction of vulnerable
witness measures (these appeared radical in 2004 but a decade
later are being refreshed in light of EU directive and victim
group evidence for further reforms); and significant shifts in
summary criminal justice and non-court disposals.
We are now embarking on what future generations may
recall as the biggest concentrated overhaul that our criminal
justice system has ever seen – the result of recommendations
from recent reviews carried out by Lord Gill on civil justice,
Sheriff Principal Bowen and Lord Carloway on criminal justice.
Last year, recorded crime fell to its lowest level since 1975.
Historical echoes abound given that 1975 saw the introduction
of significant reforms to our criminal law alongside radical
restructuring of fire and police services; but despite falls in
reported crime, there is no room for complacency in 2013.
More than 250,000 cases are still reported to Procurators Fiscal
annually.
The persistence, determination, and inventiveness of
criminal activity continues to shift the metaphorical goalposts.
Modern understanding of the aetiology and impact of
offending behaviour, coupled with better appreciation of the
corrosive effects on victims and our communities, require more
sophisticated and effective responses from the legal system.
Society embraces technological change, recognises validity
of empirical approaches, and demands proper consideration
of human rights much more rapidly than in previous decades.
If our criminal justice system is to deliver justice for accused,
victim, and society in the 21st Century, it needs to work in
current conditions as opposed to those of previous centuries.

Cadder, Carloway and corroboration
Space and time do not permit reference to all potential
changes over the coming months, but Lord Carloway’s proposal
of removal of the requirement for corroboration has excited
significant comment.
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In delivering the UK Supreme Court’s decision in Cadder v
HMA [2010] UKSC 43, Lord Rodger emphasised that our criminal
justice system needs to be both “balanced” and “workable”
and that this ruling, dealing with assertion of the accused’s
human rights, required overnight change to the course of
investigations by the police and altered alignment of these
essential components.
In his eloquent report addressing that imbalance, Lord
Carloway argued that the requirement for corroboration
developed in response to peculiar difficulties no longer
present (Carloway, 2011). As our common law evolved, the
concept of corroboration remained but altered significantly
from its original Romano-canonical form. We have been left
with extremely complicated rules which can be very difficult
to apply. These impact so adversely on investigation and
prosecution of many categories of serious crime that many,
extremely damaging to individual victims and to the fabric of
society, cannot be prosecuted: victims of domestic abuse and
sexual assault are disadvantaged. This is inconsistent with the
approach taken in all other Western systems and does not allow
significantly for the impact of our interactions in the current
age with availability of scientific evidence.
For those working in the criminal justice system, many
elements of the Gill, Bowen, and Carloway recommendations
will mean new rules, tests of sufficiency, and processes. There
will be inevitable alterations in numbers of cases able to be
raised in court and their timetabling requirements.

Delivering justice
The Making Justice Work programme, coordinated by
the Scottish Government Justice Directorate, involves all
organisations delivering public services within the justice
system and is a major plank of the Justice Strategy for Scotland.
Appropriate independence is valued and respected alongside
recognition that no part of the system can operate successfully
in a vacuum. Much more work is required by, and between, all
involved in delivering justice to shape the system of the future
over coming months as the detail of the associated legislation
emerges.
For the Crown Office and Procurator Fiscal Service (COPFS),
occupying a pivotal place in the system, between the police
and courts, it is essential we are organised to respond to all
potential changes.
To help us do that, we have restructured so that
specialisation is now at the core of COPFS. Specialist
prosecutors were already established in units covering
particular areas of work including, among others, Health and
Safety (HSD), Sexual Crime (NSCU), Wildlife and Environmental
Crime (WECU), and International Cooperation (ICU). More
recently created specialisms deal with criminal allegations
against police officers (CAAP) and Scottish fatalities
investigations (SFIU). All of these work with a national brief.
This restructuring has also introduced specialism across the
full remit of our work. Within the three geographical COPFS
Federations (West, East and North), staff are organised into
teams to deal with core work in the initial processing of cases,
summary proceedings, Sheriff and jury, or High Court.
Specialising promotes a consistency of approach and
delivers higher quality service to victims and witnesses and to
those we interact with across the justice system. It has enabled
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strong links with the new policing units and provided
better capacity to accommodate changes arising from the
proposed court restructuring announced by the Scottish
Court Service (SCS).
Another high priority is the ability to exchange sensitive
information securely. For several years, all Scottish public
service criminal justice organisations have exchanged
information electronically. More effective use of technology
improves presentation of evidence in court but also has
potential to improve support to witnesses and victims
of crime and speed up communications and resolution
between defence and Crown. Our well established
electronic links with police and courts, together with our
history of ground-breaking use of IT to support all aspects of
our in house case management and trial preparation, have
allowed us to lead on further innovation.
First, the roll-out of our secure disclosure website
has dramatically improved the efficiency and security
of disclosure of evidence in the case to the defence. The
electronic audit report generated by the website provides
detailed, accurate information, timed to the second,
confirming the fact of disclosure and reduces churn (the
repeated listing of cases in court) by preventing unnecessary
adjournments to ascertain the disclosure position.
Second, in 2012, COPFS also introduced defence agents
to criminal justice secure mail (CJSM). This private email
exchange allows instant delivery of mail with receipts,
bringing certainty about correspondence sent and received.
Third, we introduced text messaging to civilian witnesses
reminding them to attend court; and we collaborated with
the Scottish Prison Service and the SCS on an electronic
system to identify accused persons expected at court but
currently in prison. Both are examples of simple but effective
use of technology that have reduced the numbers of trials
delayed as a result of accused or witness non-attendance.
Finally, we are piloting use of electronic tablet devices by
prosecutors to present cases in court. This will enable faster
assembly of court bundles and quicker, easier access to
individual documents in case folders than traditional bulky
paper files.
There is no doubt that the changes we expect to see
over the coming months are going to be extensive. It will
be interesting to see how they are viewed in hindsight. In
such a context, few would disagree that the maxim “the
only constant is change” is trite – or deny that irrefutable
evidence of its truth has been provided by our justice system
over recent years.

The Carloway Review (2011) Reforming Scots Law and Practice. Scottish
Government web site
www.scotland.gov.uk/About/Review/CarlowayReview
Integration of Scottish Criminal Justice Information Systems (ISCJIS)
programme. Scottish Government web site
www.scotland.gov.uk/Topics/Justice/legal/criminalprocedure/iscjis

Catherine Dyer is Crown Agent and Chief
Executive of the Crown Office and Procurator
Fiscal Service (COPFS)
Scottish Justice Matters : June 2013

REFORM in scottish criminal justice

Getting a Good Hearing?
Maggie Mellon welcomes the Children’s Hearings reforms but says more needs to be done.
The Kilbrandon Report of 1964,
which laid the foundation for the
Children’s Hearings System in Scotland,
advocated a welfare rather than a
disciplinary or punitive approach to
children in trouble. The concern was for
children “for whom the normal voluntary
measures of support had for whatever
reason failed or were likely to fail” (Stone,
2003). The Kilbrandon Committee
regarded offending, delinquency, being
beyond control, or being in need of care
and protection as evidence of a need
for special measures of education and
support that should be addressed in one
tribunal or hearing. These welfare-based
Children’s Hearings were introduced in
the 1968 Social Work (Scotland) Act. The
new system enjoyed cross-party political
support and continued without much
scrutiny or evaluation under various
Westminster governments.
Post-devolution, the hearings have
survived two possible threats from two
rather different directions. One came
from the Scottish Labour-led coalition’s
introduction of court-ordered antisocial
behaviour orders (ASBOs) for children
aged 12-15. Despite much sound and
fury, few ASBOs were ever made for
children under age 16, and the welfare
principle of the hearings was not
seriously challenged.
From a different direction, the lack
of legal representation for children and
families at hearings, and the dual role of
Reporters in bringing a child to a hearing,
while at the same time convening and
advising the panel members, were
challenged on human rights grounds. As
a result, limited legal representation and
a separation of the Reporters’ and panel
members’ roles were introduced, now
fully achieved by the introduction, by the
Children’s Hearing (Scotland) Act 2011, of
a new Children’s Hearings Scotland (CHS)
body. The CHS will have responsibility
for panel members, while the Scottish
Children’s Reporters Administration
(SCRA) will continue to decide if there are
Scottish Justice Matters : June 2013

grounds to bring a child before a hearing.
At the time of writing, these changes
have yet to be fully implemented.
Hearings have now been endorsed by
both Labour and SNP-led governments
and were described in Parliament as a
“jewel in Scotland’s crown” when the
2011 Act was passed unanimously. So can
this ‘jewel’ now be left to look after itself,
or is there room for improvement?
In 2004, Action for Children
(then NCH) Scotland called for an
independent review of the hearings.
The “Where’s Kilbrandon Now?”
inquiry was led by an influential panel
chaired by Richard Holloway. It invited
submissions and involved young
people, parents, academics, panel
members, social workers, and others
as advisors and witnesses. Reviewing
the recommendations ten years on, it is
possible to identify some key issues for
the future.

poverty, deprivation,
and injustice are
problems that can’t be
‘fixed’ by orders for the
supervision and care of
children
The Inquiry panel heard many
useful analyses of the strengths and
weaknesses of the hearings and made
several important recommendations.
The first was that “hearings and not
the courts should remain the forum for
making decisions about the compulsory
care and supervision of children and
young people in Scotland” and second,
that “the hearings system should not be
used as a route to services for children
in need” (NCH Scotland 2004). Both of
these recommendations have now been
endorsed in the “Getting It Right for
Every Child” (2007) policy and the recent
legislation.

These recommendations underline a
major strength of the hearings, namely
that hearings are not courts. Their
purpose is not to determine guilt or
innocence but to focus on the welfare
of the children and young people who
come before them. Hearings depend
on the unpaid work of hundreds of
volunteer panel members – a strength
in itself and a sign of collective concern
for children and young people. However,
their focus on welfare rather than
punishment means that all sorts of social
problems can be brought to their door,
and poverty, deprivation, and injustice
are problems that can’t be ‘fixed’ by
orders for the supervision and care of
children.
The Kilbrandon Now panel,
recognising the wider social context,
also recommended that “community
mediation should be extended
throughout Scotland to give people
from disadvantaged areas and those
from minority groups a stronger voice”
and that “the serious gaps that exist in
mainstream and preventive services must
be urgently addressed, and children’s
right to a full time place in education
and to necessary health services should
be enforced before any resort to
compulsion” (NCH Scotland 2004).
In response to evidence about the
lack of preventive services in most
areas, they recommended “… a shift
of resources from institutional care
of children to care within their wider
families and communities.” A lack
of good support available locally to
children, young people, and families in
difficulty inevitably leads to a failure of
prevention. While a panel cannot order
preventive services, they can order the
local authority to provide high cost care
services such as fostering, residential
care, and education. This means that
preventative services are less favoured
than ‘out of family’ provision in the
allocation of scarce resources. The
Christie Commission (2011) on the future
13

of public services in Scotland estimated
that 40% of public expenditure was
as a result of a failure in preventative
spend. In children’s services, this means
a continual ‘sucking up’ of money that
should be spent on prevention to cover
overspend on care services.
Having considered the context of
hearing decisions, the Inquiry considered
the evidence base for decisions and their
outcomes. Professor Fred Stone, one
of the original Kilbrandon Committee
members, gave evidence. Criticising
an “over-reverential” approach to the
hearings, he noted that, in retrospect,
the system should have had a built-in
review mechanism which would have
allowed it to grow and develop. The
Inquiry panel thus recommended “an
independent research, monitoring and
performance review system . . . be built
into the hearings process” and that “the
results and costs of decisions should be
publicly available, along with information
about the circumstances of children who
are referred” (NCH Scotland 2004). They
also recommended an independent
body to recruit, train and represent panel
members in order to establish them as a
strong and influential body independent
of government.
So where are we now, and what
should be the agenda for the future?
The impact of the creation of the new
‘Children’s Hearings Scotland’ body
has yet to be felt, but should focus on
achieving increased accountability
for hearing decisions and their
implementation. This requires concerted
action by national and local government,
SCRA and the new CHS on three key
issues.
1	Establish a programme of research
that reveals the longer-term
stories of young people who have
been brought before the hearings
and enables comparison.
With the exception of the Edinburgh
Study of Youth Crime and Transitions, no
systematic, large-scale, or longitudinal
research has been conducted on the
outcomes for children who have come
before the hearings. What decisions and
resources benefit which children? What
are the long-term outcomes of decisions
to intervene in children’s lives? Without
this information, panel members and
social workers are essentially guessing at
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what decisions are in the best interests
of the children and families who appear
before them.
2	Transfer resources to communitybased prevention.
This is proving difficult for councils
to achieve, and none seem to have
implemented ‘Getting it Right’ policy
in a way that increases the services
they offer on the ground. The flow into
‘care’ is increasing as a result of growing
poverty and decreasing supports in
the community. One way to break
this cycle would be to give panels the
power to order specific communitybased support services for children and
their families and not just the power
to remove children from home to high
cost alternatives. Preventive services
would be commissioned on the basis
of evidence from evaluation, including
systematic feedback from young people
and their families about what has helped
and how. Such power would redirect
funding from acute reactive services to
prevention.
3	Do things differently, and stop
wasting money: youth hearings for
16-18 year olds
A third action is one of the most
sensible things that has been proposed
for the hearings but is one that every
government has considered politically
too high risk. If the recession and public
sector expenditure reduction represent
an opportunity, it is to do things
differently, and stop wasting money. This
would mean taking young people out
of the adult court system altogether and
using the savings in fiscal, police, court,
legal aid and other costs to introduce
well-resourced, evidence-based, nonadversarial youth hearings for 16-18
year olds. This would halt the flow of
immature 16-year olds into an expensive
and ineffective criminal justice system,
where they risk being trapped in a cycle
of reoffending and failed rehabilitation.
The hearing system comes to a halt
when young people reach the age of
16 years and, despite their immaturity,
welfare is abandoned, and they are
catapulted into adult courts. There, they
are at high risk of ending up in prison –
not for serious offending but for failing
to appear, breach of bail or probation, or
failing to pay fines. These young people

are among the most disadvantaged in
our society. Many have been in care, have
poor family support, and are without
structure or encouragement in their lives.
The Edinburgh Study, among many, has
found that most young people grow out
of offending as they mature and that the
one factor that interferes with that normal
maturation is early involvement in the
criminal justice system, its consequent
impact on future employment and
other opportunities, and on fracturing
positive relationships in their families and
communities.
The alternative to this criminal
waste is youth hearings, with a strong
focus on developing self-respect and
responsibility in young people and the
power to commission mentoring, training
programmes, and supports that could
provide the necessary framework of
support and diversion from crime that
they need.
This move would need to have the kind
of cross-party support that secured the
introduction of the Children’s Hearings.
Why should this not be won again?
Children’s Hearings (Scotland) Act 2011
www.scottish.parliament.uk/
parliamentarybusiness/Bills/17979.aspx
Christie Commission (2011) Commission on the
Future Delivery of Public Services in Scotland.
www.scotland.gov.uk/About/Review/
publicservicescommission
Edinburgh Study of Youth Crime and Transitions
University of Edinburgh
www.law.ed.ac.uk/cls/esytc/
NCH Scotland (now Action for Children) (2004)
Where’s Kilbrandon Now?
www.actionforchildren.org.uk/media/1152872/
wheres_kilbrandon_now_march_2010.pdf
Scottish Government (2007) Getting it right for
every child: guidance
www.scotland.gov.uk/
Publications/2007/01/22142141/0
The Kilbrandon Report (1964, republished 2003
with a commentary by Fred Stone)
www.scotland.gov.uk/
Publications/2003/10/18259/26875
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REFORM in scottish criminal justice

Eyes and
Ears of the
Community
A short history of the
reform of Prison
Visiting Committees
in Scotland

Mary Munro cautions that the important distinction between the need for continuous lay
monitoring of our prisons on the one hand and prison inspection on the other, is at risk in
current proposals.
In 1878 the management of prisons in Scotland was
reformed by the transfer of responsibility for prisons from
local authorities to the State. A local connection with prison
and prisoners was preserved by the appointment of Visiting
Committees (largely magistrates and then all male) to:
“… from time to time and at frequent intervals visit the
prison for which they are appointed, and hear any complaints
which may be made to them by the prisoners, and if asked
privately. They shall report on any abuses within the prison,
and also on any repairs which may be urgently required in the
prison, and shall further take cognizance of any matters of
pressing necessity, and do such acts and perform such duties in
relation to a prison as they may be required to do or perform by
the Secretary of State.” (Prisons (Scotland) Act 1877 s. 15)
These arrangements continued for the next 130 years
without any major change of purpose or scrutiny, attracting
little attention by and large. Dr James Devon, medical officer
of Glasgow Prison, wrote in 1912 that its Committee had
“considerable powers of criticism, but they are not much used
… there are no complaints and at the end of a visit they know
as much about the inmates as they might learn of natural
history by a walk round the Zoo (Devon, 1912)”
Fast forward to 2005, to the new devolved Scottish
Parliament with legislative powers and, crucially, time to
debate justice affairs, and a Labour-Liberal coalition committed
to an ambitious programme of reform. A Review Group
was commissioned to look at the role and functions of the
Visiting Committees (VCs) and duly reported in 2007. Its 39
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recommendations were both a comprehensive critique of
the laissez-faire governance of Committees and a positive
re-statement of their distinct purpose in a modern justice
system. In particular, the review emphasised that, despite the
work of the Prisons Inspectorate and the Prisons Complaints
Commissioner (the latter of which has since been abolished),
there was a distinctive and complementary role for the VCs as
having roots in local communities and therefore capable of
sustaining a regular relationship with a particular prison while
being independent of the prison service (Review Group, 2007
1:4).
The incoming minority Scottish National Party (SNP)
administration of May 2007 inherited and carried forward
substantial aspects of the justice reform agenda from the
coalition, but at that stage took no action on the question
of VCs. Then, in 2008, in the context of work on improving
public service complaints systems overall, Finance Secretary
John Swinney announced that the Scottish Government was
exploring the possibility of linking their role with that of the
Prisons Inspectorate.
In the meantime important changes had taken place in
relation to the commitment of the UK jurisdictions to the
UN Convention against Torture and Other Cruel, Inhuman
and Degrading Treatment (2002) and its Optional Protocol
(OPCAT). The UK’s national prevention mechanism (NPM),
established in 2009 to deliver compliance following ratification,
covered the Prisons Inspectorates for the UK jurisdictions and
the Independent Prison Monitoring Boards of England and
15

Wales, and Northern Ireland. Scotland’s VCs were not included
because, although nominally independent, they fell short of
the Protocol standard in that budgets and administration were
managed by the Scottish Prison Service, and the VCs were, in
any case, under review.
Curiously then, when in early 2011 the Justice Secretary
launched a consultation on the independent monitoring of
prisons, the ‘key driver’ was not the importance of monitoring
per se, but the need to “simplify the landscape of public
sector organisations in Scotland” (Scottish Government,
2011). However, with the exception of the submission from
the Scottish Prison Service (SPS), nearly all respondents to the
consultation resisted the idea of integrating the functions
of VCs with that of the Prisons Inspectorate and supported
their re-establishment as Independent Monitoring Boards,
as recommended by the 2005 report, rather than outright
abolition. The need for reform was not essentially in dispute.
In December 2011, despite the findings of the consultation, the
Justice Secretary wrote to VCs announcing their disbandment
in early 2012 and replacement with a more costly prisoner
advocacy service.

Curiously then, when in early 2011
the Justice Secretary launched a
consultation on the independent
monitoring of prisons, the ‘key driver’
was not the importance of monitoring
per se, but the need to “simplify
the landscape of public sector
organisations in Scotland”
If the VCs may be accused of complacency and a failure to
grasp the need to engage energetically with the question of
reform before this announcement, it was clearly not the case
thereafter. Support was mobilised, and protests resulted in
a Parliamentary debate in February 2012 in which all parties,
other than the SNP, were unanimous in arguing for the principle
of independent monitoring and critical of the replacement
proposals. There seemed to be a clear view that as in the words
of Alec Spencer, convenor of the Scottish Consortium on Crime
and Criminal Justice (SCCCJ), in a note to the Justice Secretary
that “prisons, because of their closed nature, always retain the
potential for mistreatment and abuse of those within their
charge. The role of Visiting Committees is to monitor what goes
on in prison (and to hold the Governor and staff to account), to
be available to prisoners to hear complaints and to report to
Ministers any matters of concern. That role is still relevant and
necessary today” (Spencer, 2013).
A further parallel development was that in the Police
and Fire Reform (Scotland) Act 2012, provision was made for
independent custody visitors, in compliance with OPCAT,
to visit people detained by the police. Nonetheless, the
uncertainty over the future of the prison VCs continued.
The Scottish Government then commissioned Professor
Andrew Coyle to review the proposals to improve
arrangements for independent monitoring with a brief to
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consider conformity with OPCAT, responses to the new
(advocacy) proposals, and the independent monitoring of
legalised police cells. His report, published in January this year,
confirmed the view that present arrangements were untenable
and that VCs should cease in their present form, to be replaced
by “voluntary independent prison monitors to be appointed
through a transparent process for specified periods and with
a clearly defined role” (Coyle, 2013). Dependence on the SPS
for training and resources would cease and there should be a
national Council of Independent Prison Monitors.
Again the distinction between inspection and monitoring
was made clear. The Prisons Inspectorate conducts periodic
planned reviews of each prison. This is very different from the
regular, frequent, unannounced and sustained monitoring of a
particular establishment by local people: but the two should be
complementary, and indeed, need to be so in order to comply
with the ‘layered monitoring’ mechanism of OPCAT.
The question then arises as to what arrangements should
be made for the oversight and support of these volunteers?
One possibility would have been to locate them with the
Scottish Human Rights Commission, already part of the OPCAT
national preventative mechanism, in order to underline the
independence of the reformed arrangements. However, the
Justice Secretary has decided to integrate a new structure of
four regional employed but part-time monitors supported by
local volunteer monitors with the Prisons Inspectorate (Scottish
Government, 2013). This would not necessarily result in any
threat to independence: rather the risk is rather that the distinct
functions of the volunteer local monitors might become
subservient or subordinate to the work of the professional
Inspectorate.
The Scottish Government intends to complete the
process of reform by autumn 2014, although there will be
an opportunity to comment on the draft legislative order at
the end of June 2013 before it is introduced to Parliament in
September. What is clear is that it will be crucial, not only to
invest in the distinct tasks of inspection and monitoring, but
to think creatively overall about the way local communities
connect with the prison system.

Coyle, A ( 2013) Review of Proposals to improve the arrangements for
independent monitoring of prisons. Scottish Government.
http://bit.ly/17S7VU1
Devon, J (1912) The Criminal and the Community. Bodley Head. p.216.
Review Group (2007) Report on the Review of Prison Visiting Committees.
Scottish Government. http://bit.ly/17RSV8J
Scottish Government (2011) Consultation on Independent Monitoring of
Prisons – Analysis Report http://bit.ly/10tHWSu
Scottish Government (2013) The Scottish Government response to the review
of proposals to improve arrangements for the Independent Monitoring of
Prisons
www.scotland.gov.uk/Resource/0042/00420798.pdf
Letter from Prof Alec Spencer to Justice Secretary Kenny MacAskill 1.2.12
www.scccj.org.uk/wp-content/uploads/2012/02/120201_SCCCJLet_VCs_
Kenny-MacAskill.doc

Mary Munro is an editor of Scottish Justice Matters
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current issues

Beyond the
Revolving
Court Door
Is it time for Problem-Solving
Courts in Scotland?

Cyrus Tata considers new ideas about the way courts might work with offenders.
Is it time for a radical re-think in the way in which the justice system deals with
offenders? Are there better and more constructive ways of dealing with the problem
of offending at its roots, or are we stuck with a revolving door of reoffending? The 2012
Angiolini Report of the Commission on Women Offenders (see article on page 3 of this
issue) recommended a pilot ‘Problem-Solving Court’ (PSC) for “repeat offenders with
multiple and complex needs who commit lower level crimes.” That recommendation,
accepted by the Scottish Government, was followed by the visit of three senior PSC
judges from the USA who gave a public lecture at Strathclyde University and had
discussions with the Justice Secretary, senior officials, members of the judiciary and
others.

But what exactly is a Problem-Solving Court?
Sometimes PSCs are confused with specialist courts or being ‘fast-track’ or being
responsive to the community, but none of these are necessary or defining features
(Nolan 2009). These are the three core defining principles of PSCs.
1	PSCs have a particular conception of what ‘the problem’ is
In the PSC model, the ‘problem’ of offending is identified as having a micro-social,
medical, or psychological cause. A simple example is addiction to drugs – tackle this
and you have a real chance of tackling offending. The PSC strives to tackle this cause
at its roots through a more imaginative approach. Experienced readers will quickly
spot that this idea holds much in common with the ‘old’ idea of rehabilitation. So it
is, perhaps, no surprise that PSCs have become so widespread in the USA from 1989
onwards in direct response to the failures of the 1980s and 1990s ‘war on crime’ and
‘war on drugs’ which seemed to decimate rehabilitative services.

not always) with the prosecutor. Crucially,
the judge is chair of that team. This team
does not provide information and advice
to the judge remotely but rather meets
together in the style of a case conference.
Clearly, this affords the chance for certain
rehabilitative messages and values to
become ingrained in practice. This is a
radical departure from the (nominally)
adversarial model of criminal justice.
On the other hand, is there sufficient
possibility for challenge? Defence
lawyers, for example, tend to have a fairly
marginal role.
Other potential features include:
PSCs often have a prominent role in
public debate.
PSCs may seek to change public attitudes
about crime and punishment. Indeed,
the very novelty of the PSC approach
attracts interest across the political
divide and certainly in the USA has been
a vehicle to smuggled rehabilitation back
into mainstream national discourse.

2	Ongoing judicial monitoring

Community responsiveness

PSCs rely on the authority of the judge to achieve behavioural change in the person
who has offended. PSCs do not simply pass the person on to community-based
services but rather incorporate monitoring of the person (a traditional function of
social work) into the court. At present, judicial sentencers get little feedback as to how
the sentence they selected has actually worked. Could PSCs offer a way of providing
judicial sentencers with this sort of feedback as to how sentenced individuals respond?

PSCs can be a way of incorporating local
community concerns and values into
what they do. For some, this is a valuable
example of responsiveness; for others,
this can spell a dangerous populism.
However, in the US many judges are
elected and are used to this sort of
community engagement. On this side
of the Atlantic, it is harder to imagine
judges doing this.

3 Inter-disciplinary team-working
PSCs strive to solve the root causes of offending through an integrated approach,
typically involving social work, a specialist (such as addictions workers), and often (but
Scottish Justice Matters : June 2013
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Key questions about PSCs
In the PSC model, are judges playing
at social work?
Some critics of PSCs argue that the
model encourages judges to think of
themselves as better able to understand,
challenge, motivate offenders to
change than probation. On the other
hand, supporters of PSCs would argue
that good practice always recognises
the limits of the judge’s expertise
and acknowledges and respects the
expertise of other disciplines. Much
may depend on how the roles are
defined and the relations between the
individuals. The Glasgow Drug Court
experience suggests that this can be
done in a way that is respectful of
different disciplinary expertise (McIvor
et al 2006).
Are PSCs more ‘effective’ at reducing
offending?
Recent research (Rempell et al 2012)
shows that Drug Courts are more
effective than conventional courts in
reducing re-offending and in helping
people get off drugs (see also Belenko
1998). That is perhaps unsurprising – one
would hope and expect that specialist
courts should perform that better. The
more challenging question is this: do
good PSCs outperform good non-courtcentred social work?
As yet, there has not been a
controlled research study devoted to
this specific question. One hypothesis,
implied by research into how people
desist from offending, is that offenders
can and do respond to the perceived
authority of the judge (McNeill and
Weaver, 2010). In a world which can
seem callously indifferent to offenders’
troubles, a judge who takes the time
to show genuine interest and empathy
may have a more motivating effect
than social work alone. That authority,
combined with the public character
of courts, can make for a uniquely
powerful experience in encouraging and
celebrating a person’s achievements on
the rocky road away from offending. In
that way, the idea of public recognition
to mark a person’s desistance
from crime (such as ‘graduation
desistance ceremonies’) may be highly
meaningful for a person in publicly and
authoritatively affirming change.
18

Will PSCs use custody more
sparingly?
Does the channelling of rehabilitation
through a court-centred model lead
to penal parsimony? As critics in the
1970s and ‘80s amply demonstrated,
rehabilitation is nonetheless a form of
punishment: it is about control (albeit
for benign ends). We cannot assume that
a PSC will automatically be less punitive
than a conventional one. Courts have
to use some sort of threat for noncompliance/breach. So much depends
on how and where the tolerance
thresholds are set. If that tolerance
may, in significant part, be determined
by perceptions of the prevailing penal
climate, how can PSCs be insulated from
the capricious winds of penal populism?
‘Courtification’?
Critics of PSCs argue that their effect is
to focus only on individual responsibility
and micro factors as the causes of
offending. By their nature courts cannot
address the more fundamental issues
of poverty and disadvantage that are
associated with ‘individual’ problems
like addiction. In this way, the critique
says, PSCs distract attention from larger
factors, such as social disadvantage.
PSCs convert social problems into
ones of individual discipline (Miller
2007, also 2012). It is hard to deny that
law tends to convert social problems
into individualised ones. That said, the
counter-argument is that we have to
start somewhere and having PSCs is
better than doing nothing, or, waiting
for the arrival of properly resourced
social services and social equity.
On the other hand, if the PSC model
becomes too attractive, is there a danger
that it could distort the allocation of
resources by hoovering up resources
that might have been allocated to
community justice services and indeed
social services more generally? If clear
limits are not set, could there be a
temptation to prosecute a person with
serious personal needs through a PSC,
but who has committed only relatively
minor offences, in order that s/he can
get the help they need? That would be a
disastrous outcome and it would make
no financial sense. It is vital that the PSC
approach targets cases that are deemed
to be at risk of receiving a custodial
sentence.

A New Model Judge?
As a society we demand a great deal
of our judges and PSCs demand even
more. Under the conventional system
values of impartiality, independence
and even apparent indifference, are
valued. If the PSC model is to work there
is an emphasis on some emotional
connection between the bench and
the offender, as well as professional
collaboration and team working.
Much hinges on these values being
achieved and somehow the judge has
to balance a display of his/her individual
personality with impartiality; and
empathy with authority. All of this is
possible, as the Glasgow Drug Court
sheriffs have shown, but we should be in
no doubt that it is asking an awful lot.
PSCs offer new and exciting
challenges: the possibility of escaping
the revolving court and prison doors. At
the same time, it is easy to get carried
away by the evangelical zeal of some US
PSC proponents: there are real dangers if
clear purposes and limits are not set out.
Perhaps, as Miller suggests, employing
the traditional ‘Scottish virtues of canny
restraint and circumspection’ will serve
us well.
McIvor, G. et al (2006) Operation and
Effectiveness of Scottish Drug Court Pilots.
Scottish Executive
McNeill, F and Weaver, B (2010) Changing Lives?
Desistance Research and Offender Management.
SCCJR
www.sccjr.ac.uk/wp-content/uploads/2012/11/
Report_2010_03_-_Changing_Lives.pdf
Miller, E. (2007) ‘The Therapeutic Effects of
Managerial Re-entry Courts’ Federal Sentencing
Reporter 20(2):127-135.
Miller, E. (2012) ‘A Criminal Justice Revolution?’
Public Lecture, Strathclyde Centre for Law,
Crime and Justice http://vimeo.com/clcj
Nolan, J. (2009) Legal Accents, Legal Borrowing.
Princeton University Press.
Rempell, M. et al (2012) ‘Multi-Site Evaluation
Demonstrates Effectiveness of Adult Drug Courts’
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current issues

Female Genital
Mutilation in
Scotland

Niki Kandirikirira explains why female
genital mutilation is an issue for Scotland.
Imagine a young teenage girl in Glasgow hanging out at
school with her friends, chatting about who will win X Factor,
whom she fancies most in Twilight, which shoes she is going
to buy … and how excited she is about going “home” for the
holidays: “there’s gonna be sun and sand and my Dad says they
are throwing a BIG party for me…”.
Now, imagine her some months later sat in school trying
to focus on passing her Highers scarred and struggling with
the psychological and physical challenges that her FGM has
brought about.

What is FGM?
“Female genital mutilation (FGM) comprises all procedures
that involve the partial or total removal of the external
genitalia, or other injury to the female genital organs for nonmedical reasons” (World Health Organisation, 2013).
The World Health Organisation has defined four types of
FGM as follows: (1) clitoridectomy, which involves the partial
or total removal of the clitoris and or the prepuce; (2) excision,
which involves the partial or total removal of the clitoris and
the labia minora, with or without excision of the labia majora;
(3) infibulation, which involves narrowing of the vaginal orifice
with creation of a covering seal by cutting and repositioning
the labia minora and/or the labia majora, with or without
excision of the clitoris; (4) all other harmful procedures to
the female genitalia for non-medical purposes, for example
pricking, piercing, incision or scraping and cauterization.
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How is FGM done?
The custom and practice surrounding female genital
mutilation varies from community to community but is often
traditionally carried out by a local elder woman designated
for the task or by traditional birth attendants. Although, in
Sierra Leone, for example, the cutter will have been in training
since childhood, in many instances FGM is often carried out in
non-sterile environments (in cattle kraals, in the courtyard of
a home, in the bush, on the kitchen table) without anaesthetic
using unclean sharp instruments such as razor blades, scissors,
kitchen knives or broken glass. Some cutters have implements
designed specifically for the purpose. Because the mutilation
often takes place as part of a cultural ceremony or event,
cutting instruments are frequently used on several girls in
succession increasing the risk of infection and the transmission
of viruses, including HIV. There is some increase in the use of
health professionals (trained midwives and even physicians) to
avoid the health complications but this brings with it its own
ethical dilemmas.

What are the consequences of FGM?
Immediate consequences of FGM include extreme
pain, shock and the permanent disfiguration of genitalia,
but may also result in excessive bleeding, septicaemia, the
transmission of infection and diseases and, on occasion, severe
haemorrhaging and death.
Long term health complications of FGM include problems
with passing urine, recurrent urinary tract infections,
abscesses, keloid formation, fistulae (vesico/recto vaginal),
difficulties in menstruation and infections due to repeated de19

infibulations and reinfibulation. (Women who are infibulated
are de-infibulated for child birth and then reinfibulated
postpartum; others are deinfibulated to release menstrual
blood that has been trapped behind the scar tissue and then
reinfibulated). Women that have undergone FGM may also
suffer from sexual dysfunction, genital phobia, infertility
and miscarriages. There are also many associated problems
during antenatal care and difficulties with health care for
example. smears, foetal monitoring, and getting “clean”
samples. Infants of mothers with more extensive forms of
FGM are at increased risk of dying during birth. Despite all of
these issues many women fail to make the link between the
health impacts of FGM and the mutilation. This is because
this happens to most of the girls and women around them so
these impacts are normalised.

The families that subject their girls to
FGM believe they are doing the right
thing, it is very much part of their
cultural identity and confers status
and credibility
The involvement of immediate family members in the
infliction of such pain can also result in a loss of trust and
trauma. Women have also reported longer-term psychological
problems, such as post-traumatic stress disorders, including
sexual problems, depression and anxiety. Depending on the
severity of the mutilation and or trauma women may also
have difficulty having sex or conceiving which can lead to
domestic abuse from frustrated husbands.

How widespread is FGM?
It is estimated that some three million women and
girls are mutilated annually in Africa alone (International
Federation of Gynaecology and Obstetrics, 2013). There are
140 million women and girls living with the impact, mainly
but not exclusively, in or from African and Middle Eastern
countries.

Is FGM relevant to Scotland?
As the number of immigrants, asylum seekers and
refugees increases in Scotland, so does the number women
living with the impact of FGM and the number girls at risk of
being mutilated. It is difficult to estimate the actual numbers
at risk because vulnerability is associated with ethnicity
rather than nationality, information that is not captured in
immigration data. However, a 2007 study provided some
insight into the number of African women and girls living
with or at risk of FGM in England and Wales in 2001, by cross
referencing the number of known females of African origin
living there against the prevalence of FGM in their country of
origin. Their estimate was that 66,000 women were living with
FGM in England and Wales, and that around 20,000 girls were
at risk (Forward, 2007).
Although conducting or enabling FGM is illegal in the UK,
girls from FGM practising communities are still at risk. FGM
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practising communities in the UK are known to have their own
practitioners here and to arrange for practitioners to come to
the UK from the originating country to conduct FGM on groups
of girls. Other girls are sent ‘home’ for mutilation during school
holidays. The internet means that diaspora communities in the
UK cannot avoid traditional expectations and mothers find
themselves under huge pressure from older female relatives
‘back home’ to conform. It has been known for girls that have
been sent ‘home’ on holiday to have been mutilated by family
members without their parents’ consent.
Mothers have to be highly motivated and assertive to resist
on-going pressure to conform to tradition. Women who decide
not to circumcise their daughters may face on-going internal
doubts, especially if they plan to return ‘home’. Some families
may decide to ‘fake’ their daughter’s circumcision to avoid
pressure but this can backfire in later life if a husband insists it is
done to her after marriage.
Although it is usually women that take a lead in the act of
FGM, men are also involved as enablers: they a responsible
for making preparations, resourcing, buying gifts for the girls,
organising the parties and so on.

Who is at risk of FGM in Scotland?
Those at risk of FGM in Scotland include all women and girls
from FGM practising communities, particularly any girl born to
a mother who has already undergone FGM, who is between
0-18 years old, or a girl who has a sister or cousin that has been
subjected to FGM.
The families that subject their girls to FGM believe they
are doing the right thing, it is very much part of their cultural
identity and confers status and credibility. The tradition of FGM
is older and considered more important than the concerns of
any individual. It is a cultural requirement and an obligation
of the family to ‘purify’ the girl for her own good and that of
society. The vulva in its natural state is considered unattractive
and unclean. If the girl is not mutilated it is understood that
she will be shunned by her society and will be considered
dirty and unsuitable as a wife. For many parents ensuring
marriageability is both the responsible thing to do and an
economic imperative. These families and the men expecting
a ‘purified ‘ bride are caught up in age-old notions of chastity,
fidelity and honour that seek to control female sexuality before
and during marriage. FGM is underpinned by erroneous ideas
that a good woman is sexually undemanding, and that FGM
makes a woman calm and sex better for men.

Is FGM required by religion?
There are those that argue that FGM is a religious
obligation, which it is not. The practice predates many religions
and is practiced among religious and non-religious groups alike
including Muslims, Coptic Christians, Christians, Ethiopian Jews
and animists. Nawal El-Sadawi in her book ‘The Hidden Faces of
Eve’ suggests that FGM came about, much as chastity belts did,
when societies shifted from nomadic pastoralism to settled
agriculture and men started leaving their women behind, and
that this reflects, as do many of our patriarchal systems and
structures, men’s preoccupation with wanting to ensure that
the baby is actually theirs.
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FGM is a violation of Human Rights
Whatever its source, FGM violates women and children’s
human rights. It:
❖ Violates the 1979 UN Convention on Elimination of All Forms
of Discrimination Against Women (CEDAW).
❖ Negates the 1989 UN Convention on the Rights of the Child
(CRC) – the right to equality and to freedom from mental and
physical violence.
❖ Interferes with the right to attain the highest standard of
sexual and reproductive health.
❖ Affects the right to be free from torture or cruel and inhuman
or degrading treatment.

FGM is a Crime
In Scotland, since the Prohibition of Female Genital
Mutilation (Scotland) Act 2005, is clear that it is a criminal
offence. Yet since 2005 there have been no referrals, arrests or
convictions.
There is a lack of knowledge and understanding of FGM
across the services that need to know; education, social work,
health, police and legal services. This is exacerbated by a fear
of interfering in others’ tradition, culture or religion, and being
labelled a racist. Yet it is clearly more racist not to take action.
There is a need for a national action plan that brings together
the understanding and efforts of NGOs, Scottish Government,
police, social work, legal services, health education and the UKBA
to bring the FGM (Scotland) Act 2005 to life.

Scottish resources
Dignity Alert Research Forum (DARF) for training for service
providers and awareness for the public and also offer advice and
support to survivors or family members with concerns
www.darf.org.uk/
Shakti Women’s Aid also offer advice support and survivor
counselling www.shaktiedinburgh.co.uk as does Saheylia
www.saheliya.co.uk

El Saadawi, Nawal (2007) The Hidden Face of Eve. Zed Books.
Forward (2007) A Statistical Study to Estimate the Prevalence of
Female Genital Mutilation in England and Wales
www.forwarduk.org.uk/download/96
International Federation of Gynaecology and Obstetrics (12.2.13)
“3m girls subjected to FGM annually, activist claims”.
www.figo.org/news/3m-girls-subjected-fgm-annually-activistclaims-0010885
World Health Organization. Female Genital Mutilation Fact sheet
www.who.int/mediacentre/factsheets/fs241/en/

Niki Kandirikirira is Executive Director of
Engender. Until recently she was the chair of
the Dignity Alert Research Forum, a Scottish /
Tanzanian NGO that exists to raise awareness
and end FGM and forced marriage.

What is the legal view?
John Fotheringham explains
the law on female genital
mutilation in Scotland.
FGM is a crime in Scotland, and
a serious one, but there may be a lot of
work to be done if those who believe that
the practice is traditional, necessary and
culturally sanctioned are to be made to
understand that it cannot and will not be
tolerated in this country, no matter where the
victim or perpetrator may come from.
The Prohibition of Female Genital
Mutilation (Scotland) Act 2005 is very brief
and seeks to address a phenomenon which is
uncommon in Scotland but almost certainly
under-reported. The phenomenon is low
incidence – high impact because, although
it may not be widespread across the general
population, the effects of FGM can be
devastating for the victims concerned.
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The basic offence
The basic offence is set out in Section 1 and is
committed by any person who excises or infibulates or
otherwise mutilates the whole or any part of the labia
majora, labia minora, prepuce of the clitoris, clitoris or
vagina of another person. The Act does not specify
that the victim must be female, so the offence would
still be committed if the mutilation were carried out
on a person who had female genitalia as a result
of gender reassignment surgery. The offence is
not committed by a medical practitioner carrying
out an operation for clinical reasons, including
cosmetic surgery which may be necessary for
a patient’s mental health. When assessing the
patient’s mental health, no account is to be
taken of any mental health issue which derives
from a belief that FGM is necessary for cultural reasons. There may
be difficult clinical decisions to be taken in this area and practitioners will have
be careful of any pressure, however subtle, being put on patients to conform to
traditional community practices.
The words “or otherwise mutilates” are necessary because the traditional
practices of FGM varies considerably according to the culture of the perpetrator.
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FGM, children and the family
The Act, by virtue of Section 7, amends the Criminal
Procedure (Scotland) Act 1995 Schedule 1 by adding an
offence against Section 1 of the 2005 Act where the victim is
a child under the age of 17 years. This enhances the powers of
the court in sentencing and also brings FGM into the realm of
the Children’s Hearing.
Section 3 provides that the offence under Section 1 is
committed by a person who aids, abets, counsels, procures
or incites anyone who commits an offence under Section 1.
This can clearly criminalise a large group of people – possibly
a whole family – if pressure is put upon a young person to
consent to mutilation.
The scope of the Act is extended to include mutilation
carried out abroad. Previously it was possible for a would-be
perpetrator in Scotland to send his or her daughter outwith
the UK to be mutilated there, or to encourage or abet such
a move. By virtue of s4, that is an offence in Scotland and is
treated as if the whole process of the mutilation had been
carried out here.
The seriousness with which the Scottish Parliament has
treated the matter is illustrated by the terms of Section 5
which deals with the penalties for an FGM offence which
are on summary conviction to imprisonment for a term not
exceeding six months for a fine or both and on conviction on
indictment, imprisonment for a term not exceeding 14 years
or a term not exceeding 14 years or a fine or both.

No prosecutions – yet
So far as I am aware, there have been no prosecutions
at all under the 2005 Act and this may be partly due to the
small number of cases in Scotland. It may also be partly to
do with the fact that corroboration will be required for any
prosecution. But in England where there is no such strict
requirement, there is an almost identical statute. It is safe
to say that both demographically and numerically there is
more FGM in England than in Scotland, and there have been
almost no prosecutions there either. To some extent that may
be because a potential victim reporting a family member
as a perpetrator or encourager is already alleging a crime,
unlike the person who seeks a Forced Marriage Protection
Order which has no criminal significance unless and until it is
breached Most likely, however, the lack of prosecutions has
been caused by a lack of appreciation or expectation within
those communities in which FGM is practiced that the Scottish
authorities intend to treat the case with great seriousness.
Furthermore, potential victims themselves may not even
regard the practice as being particularly objectionable – in
the sense that they have any right to object to it.
Anecdotally FGM in Scotland is a feature principally of the
Somali community although I know of no official statistics
which support that view. If it is happening in Scotland at all
then there are people who are carrying it out, aiding, abetting
and encouraging it, all of whom are committing serious
crimes. Some of the blame however must lie with those who
have evidence of the practice, and who personally disapprove
but who nevertheless feel that it’s not their place to intervene
lest they be thought racist or culturally insensitive.
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A road sign in Uganda campaigning against female genital
mutilation.

What is to be done?
What can be done to ensure that the practice of FGM does
not happen here, and to ensure that Scottish girls are not sent
abroad to be mutilated? According to media reports, 6,000
French women and girls are mutilated every year despite a
specific statute prohibiting it. By law every French child is
medically examined up to the age of six, so a perpetrator will
be unwise to attempt mutilation of a child below that age if
he wishes the daughter to be brought up in France. Beyond
that age it may be hoped that a child would at least be able
to report the fact of mutilation and that may act as a slight
deterrent. That sort of intervention is very unlikely to be
introduced in Scotland.
In the USA several States have their own laws prohibiting
FGM, and since 1997 there has been a Federal law prohibiting
FGM (defined in almost the same terms as in the Scottish
statute). In Australia the practice has been illegal since the
1990s but according to an ABC report, Melbourne Royal
Women’s Hospital sees 600 -700 women each year who have
been FGM victims (ABC News, 2010).
Plainly a statute is not enough. As in many things, public
education is the key both for the potential perpetrators who
must understand that FGM is a serious crime in Scotland, and
for potential victims who may have to be taught and reminded
that it is something which they need not tolerate in Scotland,
nor anywhere else.
ABC News 6.2.10. “Female circumcision happening in Australia”
www.abc.net.au/news/2010-02-06/female-circumcision-happening-inaustralia/2594496
Prohibition of Female Genital Mutilation (Scotland) Act 2005.
For bill, debates, Committee hearings and associated papers, see:
www.scottish.parliament.uk/parliamentarybusiness/Bills/24919.aspx

John M Fotheringham WS, Solicitor at bto solicitors,
Edinburgh and Glasgow, is Vice-Convenor of the
Law Society of Scotland’s Family Law Committee
and also the General Editor of the Butterworth
Scottish Family Law Service.
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School of Law
The University of Strathclyde offers you the opportunity to gain a
competitive qualification at the UK University of the Year (THE).
As one of the UK’s top law schools, we provide a vibrant, dynamic,
supportive and friendly place for students to study. As the first of its
kind in Scotland, our award winning Law Clinic is the largest in the
country and enables students to develop their legal skills, experience
law in operation and reflect on the ethics and justice of legal
practice. Our strategic research centres improve the accessibility
of internationally recognised and interdisciplinary research by
further enabling our staff and PhD students to engage in a rage of
collaborative business and government initiatives.
We provide a range of flexible study options at Masters level (LLM/
MSc) to help continuing students and professionals gain the skills
they need to succeed.
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Advocacy
Climate Change Law & Policy
Criminal Justice and Penal Change
Construction Law
Employment & Labour Law
Human Rights
Internet Law & Policy
International Economic Law
International & Sustainable Development
Mediation & Conflict Resolution

To find out more about our courses, call us on
0141 548 3738 or visit www.strath.ac.uk

A day’s work
Allan Weaver reflects on the challenges and routines of his
job as a criminal justice team manager.
As a Criminal Justice Team Manager
working in a local authority, I am
responsible for the supervision of six
Criminal Justice Social Workers with
managerial oversight of approximately
200 people subject to community
sentences and 50 people in custody.
Monday morning for me heralds a
new week, which will inevitably bring
some similar challenges to preceding
weeks but also new challenges and
opportunities.
My first task was to pick up on a
protracted and complex transfer of a
registered sex offender to our area.
Numerous telephone calls and emails
have taken place over the last fortnight
without a resolution. This individual is
classified as high risk and he moved to
our area from England which means that
the case needs to be formally transferred
because we are in a different jurisdiction
here in Scotland. However, after only
four weeks here he was charged with a
further sexual offence and was returned
to a different area of England as part
of his bail conditions. The frequency of
communication reflects the dispute of
‘case ownership’, or formal responsibility,
whilst seeking to ensure that the English
jurisdiction which does not currently
have formal ‘case ownership’ is able to
manage his increasing risk effectively
and appropriately. Thankfully the latter
at least is easier to manage than the
bureaucratic wrangles our respective
jurisdictions find themselves in. Due to
the legislative differences cross border,
transfers can be incredibly challenging.
I have an open door policy which
means that my staff can obtain advice,
guidance and assistance as and when
required, which I believe is critical to
maintaining good practice and effective
communication. What this also means
is that practitioners are in my office
periodically for the rest of the morning
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to consult with me on various practice
issues. Many of these enquiries tend to
be straightforward and often just require
a discussion and some collaborative
thinking surrounding which resources
would better suit a particular service user
with their individualised strengths, needs
and risks, for example.
Some enquiries however specifically
require managerial oversight and
authorisation. One such matter
surrounded a possible breach of a
Community Payback Order for nonattendance. I had to consider our
obligation to the Court and weigh this
up against the chaotic lifestyle of this
particular service user who in my opinion
was not deliberately failing to attend
appointments but was experiencing
difficulty maintaining appointments due
to a longstanding addiction issue and a
period of homelessness. This individual
presented no concerns with regard to the
protection of the public and I decided
that we would exercise discretion on this
occasion whilst allocating an additional
support worker to assist. My reasoning
was that additional social supports
would assist this individual to perhaps
resolve some of the social difficulties that
they were experiencing which, in turn,
might enable him /her to comply with
the order.
When I was first asked to write a brief
overview of a typical ‘day in the life …’
I thought it would be straightforward.
It’s actually turned out to be quite
challenging fitting everything I do
into such a small space. Indeed, much
of my work as a team manager is
about balancing my responsibilities
to ensure I am familiar with policy
developments that affect our practice
and our service users and overseeing
the implementation of established
policies with attending to practice
issues. Ensuring the smooth running

of the team and maintaining a high
standard of practice for the benefit of the
range of stakeholders who we serve is
imperative. In this vein, I am responsible
for allocating various court and parole
reports, conducting reviews and
supervising staff.
Indeed, the rest of my afternoon was
primarily taken up by administrative
tasks and further staff enquiries, which
included discussions surrounding the
appropriate level at which someone
should be managed under the MultiAgency Public Protection Arrangements
and the level of notification that MAPPA
would require. My administrative
tasks included updating our social
work information system, allocating
reports, reviewing draft reports
before submission to Court and
coordinating forthcoming reviews of
community based orders. A day in the
life of a criminal justice team manager
is simultaneously rewarding and
challenging – it is always hectic.
However, perhaps my favourite
aspect is having an influence over the
quality of the service we provide as a
team, whilst also having an opportunity
to engage directly with service users and
practitioners.
Time for coffee.
Note: Multi-Agency Public Protection
Arrangements (MAPPA) are statutory
partnerships between agencies responsible
for working with serious, high risk people,
especially sexual offenders.

Allan Weaver is a criminal
justice social work team leader,
a contributor to ‘The Road from
Crime’ film about desistance
http://vimeo.com/43658591 and
the author of “So you think you
know me?” (Waterside Press,
2008) http://bit.ly/11kbLyQ
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international

the f-word:
learning from failure in criminal
justice reform in the USA

The following is an edited version of the conclusion to Greg
Berman and Aubrey Fox’s (2010) Trial and Error in Criminal
Justice Reform: learning from failure.
This book has sought to examine what we would call ‘promising failures’ – efforts
to improve the criminal justice system that have achieved something less than an
unqualified success. In truth, the only kind of success possible in the field of criminal
justice is a qualified one; even the best, most well implemented initiatives are
incapable of producing entirely crime-free communities.
We have identified a number of failure traps that reformers stumble into
repeatedly. What follows are some of the most common mistakes that reformers [in
the USA] have made over the past 25 years, along with some thoughts about how to
address these problems in the future.

Mistake 1: Failing to engage in self-reflection
President Barack Obama speaking about education reform, has said, “One
of the things we want to get out of is this notion that somehow one law one
program, magically is going to change things. What happens then is that people
get disappointed, they scrap it, and they try a whole new thing”. This dynamic
should be instantly recognisable to anyone who has worked in the field of criminal
justice. Criminal justice is not immune to faddishness. There are numerous obstacles
that stand in the way of reformers engaging in meaningful self-analysis, including
discomfort or unfamiliarity with research methodology and a natural tendency to
engage in cheerleading in order to protect new ideas from external attack.

Mistake 3: Thinking that more
research will lead to purely
rational, evidence based
criminal justice policies
While research can tell us a lot, very
few evaluations offer the type of simple,
categorical judgments about what works
and what doesn’t that policy makers
crave.

Lesson: Evaluation is no
substitute for judgement
Policymakers and practitioners must
become better consumers of social
science research. On the other side,
researchers must acknowledge that
research is just one of many factors that
go into formulating criminal justice policy.

Lesson: Criminal Justice officials should constantly ask themselves
Mistake 4: Expecting too much
what’s working, what isn’t, and why
from criminal justice efforts
An ongoing commitment to research and analysis can help reduce the likelihood

that today’s innovation becomes tomorrow’s conventional wisdom in need of being
overturned.

Mistake 2: Defining success too narrowly
Reducing crime should be the central goal of the criminal justice system. However,
contrary to what many politicians seem to think, this is not the only goal that matters.

Lesson: Reducing crime is just one of many outcomes what
should be sought from the criminal justice system
Instead of just asking “does this program work or not?” reformers should be
posing a different set of questions:
❖ What makes a program work in one place but not another?
❖ Is it possible to identify successful elements within unsuccessful programs?
❖ Does a given initiative work better for some populations than others?
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Policymakers and the public need to
have realistic expectations of how much
the criminal justice system can achieve.

Lesson: Our expectations of
criminal justice reform should
be modest
Given the limitations of time and
resources, it is remarkable that any
criminal justice intervention is able to
change the behavior of offenders. The
truth is that individuals involved in the
criminal justice system bring a staggering
array of problems with them including
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joblessness, addiction, mental illness, and low literacy levels, as
well as histories of poverty and abuse. Helping these individuals
to get on the right track is no easy job. This is a difficult message
to deliver to the public, and to political officials. But having a
more honest conversation about criminal justice reform means
redefining expectations.

Mistake 5: Failing to navigate local politics
It is enormously tempting for new leaders to jettison the ideas
and initiatives associated with their predecessors. Government
leaders often demand simple solutions and quick fixes, not
to mention public credit. These factors tend to undermine
innovation and can even lead to the implementation of politically
appealing programs (such as bootcamps) without a strong
evidence base. But politics is not always a bad thing, of course.
Political pressure is often the only force capable of overcoming
bureaucratic inertia, mobilising broad support for change, and
keeping well thought out reform plans from being prematurely
abandoned.

Lesson: It is amazing what can be accomplished
when you don’t care who gets the credit
Public acknowledgement is the coin of the realm in public
policy. Figuring out how to provide key political actors with the
credit they need (be it applause at a public event, a favorable story
in the local paper, or a trip to a national conference – regardless of
whether they deserve it or not) – is a crucial skill for reformers to
master.

Lesson: Context matters: there are no cookiecutter models when it comes to criminal
justice innovation
There’s no such thing as an idea or program that can
be taken off the shelf and successfully implemented
regardless of conditions on the ground. The same program
that works well in Miami (drug court) can struggle in
Minneapolis and Denver. The same idea that reduces crime
in Boston (Operation Ceasefire) can fail to catch on in Los
Angeles. Instead of seeking foolproof formulas, it should be
acknowledged that every place is different and there are
hundreds of different ways to achieve success.

Mistake 8: Taking a top-down approach to
change
The ultimate success or failure of any effort will depend
on implementation on the ground by front-line staff –
probation officers, judges, police officers and others. An
exclusively top-down approach to reform in which change is
simply dictated from above, can lead to resentment or even
outright sabotage.

Lesson: The people at the bottom of an
agency matter as much as the people at the
top

The people charged with implementation must have
some faith that what they are being asked to do makes sense.
However, it is next to impossible to believe in a reform that
Mistake 6: Planning in isolation
you have played no role in conceiving.
Given the conflicting agendas and cultures among the various
Reformers must take pains to market their ideas across
criminal justice agencies, it is a challenge to get them all to line up all levels of an agency’s hierarchy. They must also take care
behind any single idea. As a result, there is a tendency for agencies to leave room for some invention at ground level. The good
to go it alone. If the circle of people involved in a new initiative is
news is that reformers can reap significant rewards if they
too small, the project may have a hard time generating support
pursue this course of action – often the most effective way
once the initiators move on, as they inevitably will.
of spreading an idea is by generating positive word of mouth
Of course, many reformers err in the other direction, laboring
among those who have been directly involved in successful
under the impression that if they get everyone around the table,
implementation.
they would be able to hammer out a consensus on a course of
action. According to Ron Corbett, the executive director of the
We do know how to guarantee failure
Massachusetts Supreme Court, “Every time you add another big
In conclusion, while our research has not unearthed a
agency to your planning effort, the difficulty of getting people to
foolproof
to successful reform, we do know how to guarantee
agree and to coordinate goes up geometrically” (Berman 2008,
failure,
and
that is to continue with business as usual –
106)
cycling the same people through the criminal justice system
Lesson: Collaboration should be approached
again and again, spending billions of dollars unnecessarily on
prisons, and tolerating public disenchantment with justice.
strategically
This book is dedicated to all of those who have the courage,
Reformers need to be strategic in deciding how and when
fortitude and creativity to risk failure and challenge the status
to bring relevant stakeholders to the table – both under and
quo in the criminal justice system.
over inclusiveness can have potentially devastating long term
consequences.
Berman, Greg (2008) “Learning from Failure: a roundtable on Criminal

Mistake 7: Not spending enough time on the
details of implementation

Justice Innovation” Journal of Court Innovation 1(1): 97 – 121.

Berman, G and Fox, A (2010) “Trial and Error in Criminal Justice Reform:
Learning from Failure”. Urban Institute Press. Washington.

While it is crucial to have good ideas, the truth is that most
criminal justice experiments fail for other reasons – good ideas are Our thanks to Greg (Center for Court Innovation,
relatively plentiful. Far more difficult is mastering the challenges of New York) and Aubrey (Centre for Justice
implementation.
Innovation, London) for their permission to use this
extract.
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interview

Shortly after announcing his retirement Brigadier Hugh
Monro talked to Nancy Loucks about his four years as
Chief Inspector of Prisons in Scotland.

Being true
to yourself
NL: Coming here from the army would be quite a change; is
there anything that took you by surprise about coming into
prisons?

What do you think is your
greatest achievement during
your time as Chief Inspector?

HM: I was absolutely astounded by how many drugs are smuggled into prison. I was

I’m immensely proud of my team and
what the Inspectorate does. I think that
people who work for me have worked
to make the Inspectorate actually do a
job that has to be done really well, and I
think you have to keep working at that. I
think the standing of the Inspectorate is
high within the Prison Service, and with
prisoners. When the Inspectorate comes
around, people do want to connect,
and that’s made the job a lot easier. The
Prisons Inspectorate should never say
it’s satisfied, but we’re at a stage where it
is actually doing a good piece of work.

appalled by the way families of prisoners were treated. And I thought how prison staff
were valued, and the lack of training and development they received. A lot of these
things I put down into my areas of special interest and have continued to develop that
as I’ve gone through the job.

In talking to people, is there anything a prisoner or a member
of staff said that’s really stuck with you?
The first prison I went to, I met a young man and I asked a question which I’ve never
asked again. I said “And why are you here?” And he told me he’d murdered a close
member of his family. I’ve never ever asked a prisoner since, the offence that they’ve
committed to be in prison. I’ve always felt that was a question that shouldn’t be
asked by a Chief Inspector, unless they volunteer the information. I’ll ask them how
long they’re in for, but I won’t ask precisely the offence they’ve committed. And that
answer I must say shook me to the core.

Have you changed your mind about anything related to
prisons during your time as Chief Inspector?
I’m a lot more optimistic. I think there were times in the first two or three years where I
was deeply pessimistic. I felt I was not getting my message across. There were horrible
things going on that I was reporting in a perfectly sensible, measured fashion, and
I was being in some cases patronised and in other cases ignored. And that irritated
me. So now that I think we’ve got sensible leadership in Calton House [Scottish Prison
Service Headquarters], I am much more optimistic than I was. And I genuinely feel the
Prison Service is going to modernise and improve. I think transformational change is
absolutely there.
I think the only other thing I have changed my mind about is that I used to be of the
view that short prison sentences were not a good idea. I’ve come to view that, in
certain specific instances, short sentences may just be the only answer. Community
Payback is a great start, but there is a long way to go in terms of developing that and
making sure that community justice is timely, robust, and actually does deal with
the underlying behavioural problem, whether it be drink or drugs or violence or
whatever. And addressing that can be just as demanding as the punishment. There is
a way to go on community dealings in this way, and until that is done, short sentences
may be the only alternative.
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I’m happy we’ve focused on young
people. There’s a long way to go on this,
but I think that the report on Polmont
was a wake-up call for Scotland. I’m
proud of the way we’ve dealt with
Cornton Vale and female offenders,
and I’m delighted it caused a national
change through Elish Angiolini’s
Commission. But of course a lot of what
she was looking at affect men just as
much. There’s still a very long way to go
on delivering a criminal justice system
that will deliver for people in it. But I do
feel that Scotland will deal with female
offenders in a much more forwardlooking way in the future, and I think we
will treat them in a way that will improve
them. What we found at Cornton Vale
three and a half years ago was truly
shocking and unacceptable. I’m upset
it’s taken us so long to get to a sensible
place, but things are no longer in crisis,
and that’s something I’m proud of.
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Is there anything else that you feel you’ve
left undone?

Are there particular characteristics that your
ideal prison system would not include?

I think the whole piece over family visitors’ centres is not yet
finished. We need to see some real delivery; I would like to
think that in ten years time, a prisoner’s family could walk
into a visitors’ centre and plug in to different services and be
really included in the way that they live their lives, but also
how they are going to give the prisoner on release a better
and a more joined-up life; and that families will no longer be
stigmatised by imprisonment. We can’t go on demeaning
people in this way, because it’s not a way that a modern
society should be behaving, and I just hope that this will go
some way to change that. I still look back on seeing families
leaving a visit in tears and think “That’s no way for this to be”.

I think prisons can be demeaning, and that’s odd for people
who are lacking in self-confidence. I think there has to be more
connection between prison officers and prisoners. I think the
staff in the Scottish Prison Service are a tremendous resource,
and I see really fantastic prison officers. But they could be so
much better if they were continuously trained and developed. So
I would make the culture of prisons develop much more. I think
we mustn’t assume that, just because we value our Prison Service,
that everything is perfect in the garden, because it’s not, and I
think a thing that’s on Colin McConnell’s [chief executive of the
SPS] agenda is to greatly improve the training and development of
staff. And it needs to be.

If you were creating the ideal prison system
from scratch, what key elements would it
have?
I’m a great believer in ‘prevention is better than cure’, and
I would love to see a Scotland where we genuinely are
going to break the cycle. The only way for post-industrial
Scotland to change is to bring up future generations in a way
that they can break that cycle, that they can live a normal,
sensible, fulsome life. So I think we’ve got to focus on young
people, and I think the Government’s quite right to be
looking at Early Years. I think that’s absolutely essential.
I’d love to see an education system which is much more
holistic and inclusive. And I think we have to have an
education system that is much more than just school. And
when I say ‘inclusive’, I mean everyone needs to be included,
and school exclusions should be, in my view, against the law.
We have to have inclusion, otherwise we’re just storing up
trouble.
I would have a prison system that could take no more than
5,000 people. We should be looking at those offences that
require a prison sentence, therefore you need a community
justice system that has real alternatives [and] really does deal
with underlying issues. I’m a great believer in restorative
justice. I think we must include victims in a better way, much
more mediation, and demanded by law.
I would demand that our prisons provide activity related to
prisoners’ individual risks and needs. I still see far too many
prisoners sitting in their cells or halls, not being improved in
a way that is going to give them a real chance when they get
out. And I think there needs to be far more requirement laid
on the Prison Service to deliver a proper learning experience.
I would make sure that every prisoner would have to be
delivered from prison into society in a properly mentored
and monitored way. Getting back to the community is not
an easy thing. It’s the same for soldiers coming back from an
operational tour in Afghanistan. And so, given the amount
of money we’re spending on each and every individual
prisoner, I think the taxpayer deserves a return on their
money, and I think the individual offender, on returning to
the community, should have that support and guidance.
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I’d make prisons much more technically joined up. If you keep
asking ‘Where will we be in ten years’ time?’, I would like to
think that every prison would have a computerised prisoner
management system, so every individual is plugged into a
database that allows you to manage and timetable in a much
more sensible and efficient and individualised way. But we’re still
doing things on carbon paper. I mean, this is Stone Age stuff, and
actually we’ve got to get with it.

How would you sum up your advice to your
successor?
I think ‘Be true to yourself’. To have a lay Chief Inspector of Prisons
is a remarkable opportunity because you bring to it a completely
different angle. I have spent my whole time asking questions, the
most important question being, ‘But why do you do it like that?’
Because the answer is, ‘Because we’ve always done it that way’,
and it’s the wrong answer.
So, be true to yourself. Don’t be browbeaten by the system. Don’t
feel that anyone else knows more than you do. They might know
more than you do, but don’t let that appear. And keep your head
above the parapet, because it’ll be fine.

What are your future plans?
I would still like to help Colin McConnell [Chief Executive, Scottish
Prison Service] in some way, and I would be delighted to do so.
I’m immensely proud of the Prison Service. I think they do an
incredibly complicated job. There are lots of things that need
to improve. But people do a remarkable job. [Prisoners] are
Scotland’s most challenging people, in all sorts of different ways,
and it is a very difficult job, and that’s why you need a Prisons
Inspectorate, to help the Prison Service do it.
Note: more information on Scotland’s Prison Inspectorate may be found on
www.scotland.gov.uk/Topics/Justice/public-safety/offender-management/
offender/custody/Prisons/hmip
Listen to an audio recording of this interview in full at
www.scottishjusticematters.com

Brigadier Hugh Monro will retire as Chief Inspector of
Prisons for Scotland in June 2013.
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scottish justice brief
Recent legislation

Other matters

Scottish Civil Justice and Criminal Legal Assistance
Act 2013
Disquiet about criminal legal aid changes requiring
lawyers to collect contributions from clients in
summary proceedings where income over £82 a week,
led to protests and court boycotts.
Criminal Cases (Punishment and Review) Act 2012
Dealt with anomaly arising in Petch and Foye v. HMA,
entitling non-mandatory (fixed length) life sentence
prisoners to apply for parole earlier than those on
mandatory (undefined) orders.
Also, prompted by the case of Abdelbaset Al-Megrahi,
contained provision for the Scottish Criminal Cases
Review Commission (SCCRC) on the disclosure of
information where a referral for appeal against
conviction to the High Court has later been abandoned.
Police and Fire Reform (Scotland) Act 2012
Major re-organisation of local police and fire and rescue
services creating two new national bodies, the Police
Service of Scotland and the Scottish Fire and Rescue
Service

n The rather public tensions between
the Scottish Police Authority and
the Police Service of Scotland Chief
Constable, Stephen House, in the run
up to Day one of the new arrangements
seems to have abated for the moment,
but point to unresolved questions of
responsibility and accountability.

Current legislation
Victims and Witnesses (Scotland) Bill
Intends to implement the EU Directive 2012/29/EU on
the rights and support for victims and witnesses by
making procedural changes: also introduces a victims
surcharge to be paid by offenders (other than those
imprisoned) into a fund to be administered by Victim
Support Scotland. Makes no provision for entitlement
to restorative justice.
Also proposes a National Confidential Forum to “to
give people who were placed in institutional care as
children the opportunity to describe, in confidence,
their experiences of that care, including any abuse
experienced during the time spent in care”.
Scottish Independence Referendum (Franchise) Bill
Prisoners will not be entitled to vote in the
Independence Referendum to be held in September
2014. For arguments to the contrary see the submission
to the Referendum Committee by Fergus McNeill and
Mike Nellis on behalf of Howard League Scotland,
Sacro, the Prison Reform Trust and Positive Prison?
Positive Futures at www.howardleaguescotland.org.uk
Courts Reform (Scotland) Bill
Seeks to follow up Lord Gill’s Civil Justice Review and
is currently out for consultation. The creation of a
proposed new lower tier of summary sheriffs will affect
summary criminal process.

n Responses to the 2011 Carloway
Review’s 76 proposals for the reform
of Scottish law and practice are
dominated by the controversy over
its recommendation that the general
requirement for corroboration evidence
be abolished. A further consultation
closed in March on additional
safeguards should this happen.
n An alliance of Scottish and European
alcohol industry interests has failed in
its challenge that it was not within the
legislative competence of the Scottish
Parliament to set a minimum price for
alcohol. Further appeals are expected.

Apex Scotland Lecture
Stephen House,
Chief Constable of Police
Scotland
3 September 2013
Signet Library, Edinburgh
www.apexscotland.org.uk

Sacro Lecture
“Sentencing Beyond
Punishment and Deterrence”
The Rt Hon Lord Carloway,
Lord Justice Clerk
5 November 2013
Playfair Library, Edinburgh
www.sacro.org.uk

SASO 44th Annual
Conference
“Reforming Justice.
Reforming Scotland”
Chair: Colin McConnell,
Chief Executive, SPS
15 – 16 November 2013
Dunblane Hydro
www.sastudyoffending.org.uk

n The replacement of prison visiting
committees by independent monitors
embedded in the Prisons Inspectorate
will be the subject of a draft order to
be published for comment at the end
of June prior to tabling in Parliament in
September. It is intended to complete
the reform process by autumn 2014.
n The Scottish Government intends
to consult on the use of GPS satellite
tracking applications for electronic
monitoring in the summer. No more
details are available as yet.
n Pushed into looking at reforming
the structure of community justice by
the Angiolini Commission, the Scottish
Government has not, as yet indicated
its decision on next steps other than
that the status quo is not an option.
The likely role of Community Justice
Authorities in any new formation is not
clear.
See the www.cjscotland.co.uk database
for regular updates on what is happening
in Scottish criminal justice.
Contact scccj.info@ntlworld.com to
subscribe to the SCCCJ weekly newsletter.

Film: Fangekoret –
Prisoners’ Choir
(Denmark 2012)

Special screening of the film
in the company of the choir
leader, Louise Adrian.
20 November 6:00-8:00pm
Royal Conservatoire of
Scotland
This is a joint event organised
by the Consortium, Howard
League Scotland and the RCS.
More at: http://bit.ly/17Bjaiq
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